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1. INTRODUCTION AND METHODOLOGY

Focus of the Review

1.1

The background to and focus of this Review is two previous Inquiries that were
conducted on the commission of the HSE and the resulting Reports. The first
Inquiry was conducted by a team of three individuals which was chaired by Mr.
Conal Devine of Conal Devine & Associates and they reported on the 28th March,
2012. The second Inquiry was conducted under the stewardship of Resilience
Ireland Limited and it reported in March, 2015.

1.2

In summary, this Review has been charged with examining the processes which
were applied by the HSE in procuring the services of those firms, the adequacy
and appropriateness of the approach adopted and of the reviews contained in the
Reports, whether the time it took to complete those Inquiries was appropriate,
whether the reasons for those Reports not being published by the HSE are wellgrounded, and whether, having regard to a number of factors, the Reports can be
published.

1.3

I was commissioned by the Minister for Social Affairs, Ms. Kathleen Lynch TD1, to
conduct this Review with the following Terms of Reference:

“To conduct, in accordance with section B hereof, an independent review and thorough
examination, in relation to:

1. the procedures and process followed by the Health Service Executive in
procuring the services of Conal Devine and Associates and Resilience Ireland

1

Minister Lynch was subsequently replaced by Minister Finian McGrath, TD

1

to carry out reviews and provide reports (the Devine Report (2012) and the
Resilience Ireland Report (2014) into the foster care provided by particular
named individuals in the South East of Ireland and in particular the adequacy
of those procurement procedures and process in order to comply with any
relevant procurement rules, to procure those services at a competitive rate with
due regard for the necessary expertise and to ensure the independence of
those carrying out the review.

2. the appropriateness and adequacy of the approach adopted and of the reviews
contained in the two reports referred to above.

3. the duration of time in which each review was completed and each Report was
compiled and whether the duration of time was appropriate in all the
circumstances.

4. the reasons why the reports have not been published to date and whether
those reasons are well grounded.

5. whether the two Reports can be published taking into account relevant criminal
and civil aspects in circumstances concerning the subject matter of the reports
and if not, whether the reports can be published in redacted form.

The Reviewer is also asked to make recommendations, arising from this review, as to
what further measures, if any, are warranted in order to address public concerns.

B. The Reviewer shall, subject to paragraph C1 below, carry out the Review on the
basis of a consideration of all relevant documents, including but not limited to:-
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1. all relevant documents relating to the procedures and process followed by the
Health service Executive in procuring the services of Conal Devine and
Associates and Resilience Ireland.

2. all relevant procurement rules.

3. the Devine Report (2012) and the Resilience Ireland Report (2014) subject to
terms of confidentiality being agreed between the Reviewer and the Health
Service Executive regarding the publication of any material from these Reports
having regard to the need to respect on-going Garda investigations into the
subject matter of the two Reports.

4. all relevant documentation provided to the two reviews resulting in the two
Reports as named above.

C.
1. The Reviewer may seek to and may interview any person he or she considers
necessary and appropriate for the purpose of obtaining any relevant and material
assistance to this Review taking account of ongoing Garda investigations linked to
the subject matter of both reports.

D.
1. The Reviewer shall provide an Interim Report to the Minister of State, Ms.
Kathleen Lynch, within 4 weeks of his or her appointment, or within such other
period as may be specified by the Minister, which shall report on the level of
cooperation which has been provided by or offered to the Review within that period
by persons or bodies covered by the within Terms of Reference, and such other
relevant information as to the Reviewer shall seem appropriate, and setting out
the opinion of the Reviewer as to the possibility of conducting an effective Review
into the matters referred to herein.

3

2. provide a final report to the Minister of State in relation to the matters the
subject matter of the terms of reference within 3 months of completion of the
Interim Report or within such other period as may be specified by the Minister
following consideration of the Interim Report
3. comply with the timeframes set out above, proceed in a manner which avoids
unnecessary delays, and have regard to the central importance of conducting an
effective, efficient and focussed Review which adheres strictly to the within Terms
of Reference and the budgetary provisions for the Review.
4. in the event of any question or issue arising in respect of the within Terms of
Reference, or in respect of the role of remit of the Reviewer, or in the event that
due to circumstances outside the Reviewer’s control it shall not be possible to
complete the Review and provide a Final Report within the said time period, the
Reviewer shall refer all such questions or issues to the Minister for State, who shall
determine same.”

1.4

The focus of this Review is process matters relating to those two earlier Inquiries
and Reports, the Devine Report (2012) and the Resilience Report (2015)2
(hereinafter “the Foster Care Inquiry Report”).

1.5

Substantive matters underlying those two previous Inquiries and matters related
to those substantive matters are matters which have obviously been the subject
of extensive public discourse and coverage in the media. This Review came about
because of specific process-type issues that were raised before the Public
Accounts Committee. The Review was clearly not established to investigate those
underlying substantive matters and it would therefore have been wrong and
inappropriate for me to have done so. I have not done so.

2

The Terms of Reference refer to “the Resilience Report (2014)”. In fact Resilience delivered its report in 2015.
I confirmed with the Minister that it was intended to refer to this 2015 Report. All parties proceeded on the
basis that the Terms of Reference were in fact referring to the 2015 Report.
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1.6

Whether some of the concerns expressed in that public discourse prove to be
correct and well-founded or not, it is indisputable that they have raised very
significant public unease and questions of public interest.

1.7

In that regard, the Minister, by letter of the 18th February, 2016, formally informed
me of the following:

“...the Government has now decided in principle to the establishment of a statutory
Commission of Investigation into the role of relevant public authorities in relation to the
care of individuals with a disability in a foster home in the South East. The Government
has also decided that the Terms of Reference for the Commission of Investigation
should be informed by the review into related matters which you are undertaking at
present.”

1.8

The Minister also referred to the final paragraph in section A of the Terms of
Reference which requests the Reviewer “to make recommendations, arising from
this review, as to what further measures, if any, are warranted in order to address
public concerns” and emphasised that:

“As a commission is now to be established, it is important that your review identify
matters which would assist in framing the Terms of Reference for the Commission of
Investigation and I would ask you to take that into account as you undertake your
work...”

Scoping Phase and Commencement of the Review

1.9

I was appointed on the 18th September, 2015 to:
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“undertake a review of certain matters relating to a disability service in the South East
region in accordance with [the above Terms of Reference].”

1.10

It was agreed that I would carry out an initial scoping phase in order to comply with
the requirement in paragraph D1 of providing an Interim Report to the Minister of
State reporting on, inter alia, the level of cooperation provided or offered to the
Review and setting out my opinion as to the possibility of conducting an effective
review.

1.11

I wrote to the individual to the HSE on the 23rd September, 2015 enclosing my
Terms of Reference and requesting copies of all relevant files held by the HSE on
or before the 28th September, 2015. I received an immediate response on the 23rd
September, 2015 and, following some telephone contact, I met with the HSE
liaison person on the 29th September, 2015. It became clear during our
discussions, which included issues such as confidentiality and logistics, that the
HSE held voluminous documentation and that it would take a period of time to
copy and collate same. I agreed that the HSE would provide me with the
documentation in tranches as this would allow me to start work immediately rather
than having to wait until all the documentation was available.

1.12

7 boxes of documents were received by me on the 7th/8th October, 2015. 1 box
was delivered on the 12th October, 2015. A further 2 boxes were delivered on the
16th October, 2015. 2 boxes were delivered on the 19th October, 2015 and the final
box was delivered on the 20th October, 2015, bringing the total number of boxes
to 13. The documents in these boxes were contained mostly in lever-arch files
though some were in paper wallet folders.
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1.13

Having considered same and prepared an interim Report, I provided the hard copy
of my interim Report to the Minister on the 25th November, 2015 in which I reported
on the level of cooperation, the possibility of conducting an effective review, and
any other relevant information, as required by paragraph D1 of the Terms of
Reference.

1.14

The Minister asked that I proceed with the substantive part of the Review on the
7th December, 2015.

1.15

Due to professional commitments towards the end of the legal term I was unable
to commence the Review at that stage and the period of the Review was taken to
commence on the 18th January, 2016.

1.16

In the last week of January, 2016, the Minister, through her officials, asked if it
would be possible to expedite the delivery of the Report (I had indicated that it
would take 5 months). This request was made in the context of public discussion
of a number of matters relating to the subject matter of the earlier Inquiries and
public discussion as to whether a Commission of Investigation was appropriate
and necessary. The Minister recognised that there was a public interest in
obtaining my final Report as soon as possible and requested me to consider
whether I could provide it sooner than had been agreed. I agreed to do so on the
basis that I would be provided with the assistance of Junior Counsel. Until then, I
was working alone. The Minister agreed to provide the assistance of Junior
Counsel and appointed Ms. Natalie McDonnell B.L. Ms. McDonnell’s assistance
in this process has been absolutely essential and invaluable. I am very grateful to
her for the diligence, care and assiduousness that she brought to every aspect of
her assistance on this project. At that stage the agreed time-scale for the delivery
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of the Report was fourteen weeks from the 18th January, 2016. Unfortunately, it
was not possible to deliver the Report by that date which I very much regret
particularly given the legitimate need to progress these matters and the public
interest in doing so. However, it was important that this Review be carried out
thoroughly within its own parameter and in a manner which was fully in accordance
with the requirements of fair procedures for this type of review. I appreciate the
Minister’s sensitivity to these important factors and his forbearance and patience
in providing me a number of extensions of time.

Nature of the Review and Methodology

I set out below in general terms the methodology applied to the Review.

As will be

appreciated, in a Review, there can be extensive correspondence, interactions and steps
taken, I do not set out all of the detail of same.

1.17

The Terms of Reference envisage this Review as being largely a paper-based
exercise. This is clear from paragraphs B and C of the Terms of Reference which
provide that while I may seek to and may interview any person who I consider to
be necessary and appropriate, I must have regard to certain categories of
documentation specified in section B. It is also clear from the time scale that was
provided for the Review as it would have been simply impossible to have carried
out anything beyond a largely desktop review within the time period. The Terms of
Reference therefore provided for primarily a desktop process.
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1.18

It being largely a paper-based exercise, it would have been inappropriate of me to
have sought to resolve or determine any factual disputes which may arise and, to
the extent that any such disputes arose, I have not done so.

1.19

As described above, the HSE provided me with a very large amount of
documentation. I was also provided with some documentation by other parties,
including parties I interviewed. The factual contents element of this Report largely
consists of a narrative account or record and summary of what is contained in
those documents, as assisted by information that was given in the course of
interviews with a number of individuals, unless it is otherwise stated in the Report.
Thus, insofar as any matters are set out in the Report as being fact, they are a
record of facts as appear from the documentation that I have considered, as
assisted by information provided to me at interview, unless otherwise stated. In
the event that any fact given to me at interview does not accord with the facts as
they appear to be from the documentation, I recorded that discordance but did not
seek to resolve it. The Report may not be taken as a verification or confirmation of
the facts as recorded in the documents which were provided to me and should not
be taken as containing findings that those facts are true and correct. However,
where I felt that there was reason for doubting what was recorded I say so. Facts,
as they appear to be from the documents and information provided to me, may be
confirmed or may transpire to be different with the benefit of further investigation
and interviews with relevant individuals on examination and cross-examination.
Thus, this Review, as set out in this Report consists largely of a record of what is
contained in the documents that were provided to me, assisted by the information
and documents that were provided to me in interviews with a number of
individuals, and my opinions and conclusions on the matters upon which I was
required by the Terms of Reference to express opinions arising from and based
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on those factual contents. That seems to me to be consistent with and what was
mandated by the Terms of Reference.

1.20

I had obviously reviewed the boxes of documents that had been provided to me
by the HSE

during the initial scoping phase. However, it was necessary to

consider them and to digest their contents in much greater detail for the
substantive phase of the Review. During this process, it became apparent that
there were some documents missing and that some pages were missing from
documents that had been provided. I was able to identify that some documents
were missing because, for example, a letter that was provided would refer to
another document being attached but that other document would not, in fact be
attached. On occasions a document which I think may have been the attached
document appeared elsewhere in the folders but, in the absence of it being
attached to the letter in which it was referred to, I could not say for certain if this
was in fact the document. I could identify that pages were missing from some
documents because, for example, a document would be paginated “Page 1 of 5”
and the copy that was provided would only have 3 pages.

1.21

As will be appreciated, this Review did not have powers of compellability. This is
one area in which the proposed Commission of Investigation would have a very
clear, distinct advantage. I was entirely reliant on the HSE and any other party to
whom I directed a request for documentation to provide me with all relevant or
requested documents and to ensure that the copies were complete.

1.22

It is important to emphasise that there is absolutely nothing to suggest that the
omission of documents or pages from the documentation that was provided to me
by the HSE was deliberate and I must not be taken as making or suggesting any
such finding. The documents contained in the boxes that had been provided to me
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by the HSE ran to approximately 12,000 pages and it is understandable, though
regrettable, that errors might happen in the collation and copying process.

1.23

I raised this, and a number of other issues, with the HSE on the 4th April, 2016 and
the HSE provided me with the documents and pages that I had identified as being
missing or incomplete. In my letter of the 4th April, 2016 to the HSE I also asked
that a review be “carried out to ensure that I have been provided with all relevant
documents and that I have been provided with a full copy of each document.”

1.24

Paragraph A1 of the Terms of Reference required me to examine, inter alia, the
adequacy of the procurement procedures and process followed by the HSE in
procuring the services of Conal Devine & Associates and Resilience Ireland to
comply with any relevant procurement rules. I also stated in my letter of the 4 th
April, 2016 to the HSE that:

“….the Terms of Reference for the Review which I am currently undertaking require
me to have regard to all relevant documents relating to the procedures and process
followed by the HSE in procuring the services of Conal Devine & Associates and
Resilience Ireland Limited and there is express reference to “all relevant procurement
rules”. I would be grateful if you would forward a copy of all relevant procurement rules.
These should include the rules which applied at the time of the appointment of Conal
Devine & Associates and Resilience Ireland. There is express reference in the
documentation that you previously provided to “procurement guidelines 2009 and
2014” and NFR Guidelines”. I would appreciate if you would forward copies of these
documents. “
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The HSE provided me, in response to this request, with a document entitled “HSE
Procurement Policy” and several “National Financial Regulations” including
“National Financial Regulation Introduction to National Financial Regulations NFR00 Ver.3.09/10/2014”, ‘Purchase to Pay’ Process Ver 4.0 12/20/2013” and
“National Financial Regulation Engagement and Management of Consultants NFR
– 09 Ver 3.0 10/09/2014”. Given the terms of my request, I understood and was
entitled to understand that these were the only relevant or applicable procurement
rules other than statutory provisions.

1.25

Therefore, upon receipt of the relevant procurement rules I believed that I had
been provided with all relevant documentation.

1.26

As stated above, while this Review was largely a paper-based exercise, I, together
with Junior Counsel, did carry out interviews with a number of relevant individuals.
As will be noted from section C of the Terms of Reference I had a discretion to
seek to interview any person who I considered to be necessary and appropriate. I
met and interviewed a number of individuals and I confirm that I met and
interviewed any person who requested to meet with me.

1.27

It follows that I did not meet with all persons who may have had relevant
information. This would not have been consistent with the nature of the Review
that was established by the Terms of Reference. Furthermore, it would have been
impossible to have carried out a Review consisting of a consideration of all
relevant papers and interviews with every potentially relevant person within the
time set down for the Review. I had to draw a balance between considering
sufficient information to safely and fairly conclude the Review within the prescribed
time and the possibility that additional information might emerge if I sought
documentation from and interviewed every single potentially relevant person. Part
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of the consideration in this regard is that the Government both publicly and in
correspondence with me, has committed to establishing a Commission of
Investigation and it is important to avoid unnecessary duplication of effort,
particularly where the establishment of the Commission of Investigation is awaiting
my final Report.

1.28

I did not interview HSE personnel. I did not do so because, as stated above, the
vast bulk of the core documents from which I drew the information contained in my
Report were documents contained in HSE files.

I took the view that it was

therefore not necessary in a Review of this nature to interview the HSE personnel
in the first instance because I would be circulating my draft Report, or relevant
extracts from it, to those individuals which would contain the draft record of facts
described above and my draft opinions and conclusions and those individuals
would therefore have an opportunity to comment on same including to clarify,
correct or confirm any matter contained in the draft Report. This is in fact what
occurred.

1.29

I met representatives of Resilience Ireland and its solicitor on three occasions.
Resilience Ireland informed me that it had given all of its documents to the HSE
upon completion of its Inquiry. I also met Mr. Devine of Conal Devine & Associates
and their solicitor on two occasions.

1.30

We also met two of the individuals who made the initial Protected Disclosures
giving rise to the Devine Inquiry and the Foster Care Inquiry on 3 occasions. I
could not stray into a substantive inquiry into the substantive matters underlying
the Devine and Foster Care Reports and the meetings took place on that basis. I
was also aware that these individuals could not have direct evidence on many of
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the issues which were contained in my Terms of Reference. However I felt that
these individuals might have a unique and valuable perspective on some of the
matters which I have been charged with reviewing and reporting upon, particularly
in relation to identifying areas that the proposed Commission of Investigation
should inquire into. One of these individuals has expressed concern that my
Review has been informed by thousands of pages of documents supplied by the
HSE. For the reasons set out above, I could not have regard to documents from
all sources.

Furthermore, it seems to me that a Commission is the more

appropriate forum in which to obtain information and documentation from the
Protected Disclosers. This individual has indicated that she will provide all her
files to the proposed Commission. I also had contact with the third person who
made a Protected Disclosure. There were some logistical difficulties in arranging
a meeting. This individual provided me with views in writing and in light of this, and
the particular focus of my Review, I decided that it was not necessary to meet with
this individual.

1.31

I considered all of the relevant information contained in all of the documentation
provided to me by the various parties during and subsequent to those interviews,
and given to me verbally at the meetings referred to above.

1.32

On the basis of all of the information referred to above, I prepared a draft Report.
I circulated this draft Report or extracts from it in redacted form to relevant
individuals or bodies to provide them with an opportunity to make observations,
comments or submissions on the draft Report. I also had correspondence with
parties in relation to same. Some parties sought and were granted extensions of
time to respond to the extracts. One individual requested to provide his comments
verbally and I met with him. No other individual or party sought to be interviewed.
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The HSE’s response, when received, raised a number of matters which I was
compelled to raise with other parties to provide them with an opportunity to
address same and I did so. The circulation of extracts and receipt of responses
was a protracted process. I do not propose to set out all of the details.

1.33

I considered each of the responses received to my draft Report and each piece of
correspondence in relation to same and related issues and further information
which had come to hand after preparing my draft Report and then prepared an
amended draft Report in August, 2016.

1.34

During the process of doing so, the HSE informed me on the 3rd August, 2016
that a further file of documents which should have been provided to me had been
discovered. This file of documents was provided to me on the 4th August, 2016. I
considered same and indicated to the HSE that I would take account of these
documents when preparing my amended draft Report on a provisional basis only
subject to any objections to me taking account of documents received at such a
late stage in the process.

1.35

During the process of preparing my amended draft Report, I had correspondence
with the HSE in relation to, inter alia, the question of legal professional privilege in
respect of certain documents and information and acknowledged that it had an
entitlement to claim legal privilege. I had previously written during the scoping
phase and again in April and June, 2016 in relation to matters relating to privilege.
The HSE informed me by letter of the 5th August, 2016 that it was maintaining its
privilege and I amended some sections of my draft Report accordingly. I draw
absolutely no inference from the HSE’s exercise of its entitlement in this regard
and it would be inappropriate to do so.
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1.36

Having prepared an amended draft Report, I considered that some of the
amendments contained in the amended draft Report were sufficiently significant
to warrant providing relevant extracts from the amended draft Report to certain
affected parties to afford them an opportunity to make observations, comments or
submissions in relation to them. I did so on the 9th August, 2016 and the relevant
parties responded on varying dates on or before the 25th August, 2016.

1.37

On the 11th August, 2016, after I had prepared my amended draft Report, the HSE
provided me with a copy of National Financial Regulations which applied to
procurements in early 2010. This came as a surprise because, as noted above, I
had requested the HSE on the 4th April, 2016 to provide me with all relevant
procurement rules and the HSE had provided me with several documents. I had
considered in detail the relevant procurement rules that had been provided to me
on foot of this request in my original draft Report. One of the points that I had made
in that draft was that the version of the National Financial Regulations that I had
been provided with (on foot of my letter of the 4th April, 2016) was not in force at
the time of the engagement of Conal Devine & Associates and that I would
therefore not consider his procurement by reference to the National Financial
Regulations. Nothing was said in the HSE’s response to this about there being an
older version of the NFRs which applied at the time of Conal Devine & Associates’
procurement. The first reference to an older version was when I had circulated by
amended draft Report. Notwithstanding this and the very significant inconvenience
which it caused I have considered this older version of the NFRs in finalising my
Report. It did not contain anything of substance in addition to the NFRs that had
already been provided to me.
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1.38

I took full account of the responses to the relevant extracts from my amended draft
Report and finalised my Report on the 29th August, 2016.

Structure of the Report

1.39

This Report consists of 4 chapters including this Introduction and Methodology.

1.40

Chapter 2 and Chapter 3 each deal with the matters which I am required to
examine in respect of the Devine Inquiry and the Foster Care Inquiry respectively.
As is apparent from the Terms of Reference, I am required to examine a number
of matters in respect of each of those inquiries. Chapters 2 and 3 contain the
following sections under which I examine the matters specified by the Terms of
Reference:

1. Procurement;
2. Appropriateness of the Duration of Time;
3. Adequacy and Appropriateness of the Approach Adopted;
4. Publication.

1.41

Chapter 2 considers the question of “Publication” and this applies to both the
Devine Report and the Foster Care Inquiry Report so there is no substantive
“Publication” section in Chapter 3 dealing with the Foster Care Inquiry.

1.42

It should be said that “procurement” and the application and adequacy of the
processes and rules in relation to procuring the services of Conal Devine &
Associates and Resilience Ireland are obviously matters for the HSE. It was
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submitted to me that in those circumstances “Procurement” should not be dealt
with in the chapters dealing with the individual Inquiries because it suggests that
the individual firms engaged to carry out those Inquiries have or had some
responsibility for the application and adequacy of the HSE’s procurement
processes and rules. I do not believe that the structure conveys that suggestion.
The Report has to be comprehensible and it would render it incomprehensible to
deal with the procurement processes and procedures separate from the factual
background, as it appears from the documentation, giving rise and leading to the
contracting by the HSE of the relevant firms. It is, of course, the case that the
application of procurement rules was a matter for the HSE.

1.43

Chapter 4 sets out my recommendations and in particular sets out my
recommendations in relation to the areas which should be examined by the
proposed Commission of Investigation. Nothing I say in making a particular
recommendation constitutes or may be taken as constituting a finding, conclusion,
comment or opinion in relation to the truth or validity of any matter in or grounding
that recommendation save as is expressly stated in this Report.

1.44

I have not set out the contents of the Protected Disclosures or of the Devine Inquiry
Report or the Foster Care Inquiry Report. Given the focus of this Review, it is
unnecessary and therefore would be inappropriate to do so and would risk straying
outside my Terms of Reference.

1.45

There is a further reason why I do not set out the contents of those Protected
Disclosures or the Inquiry Reports. It will obviously be a matter for the Minister to
decide whether this Report should be published. However, given that this Report’s
genesis is public expressions of unease and concern including the fact that the
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two previous Reports have not been published. The Minister might wish to decide
to publish this Report. As is explained below, there are reasons why the Devine
Report and Foster Care Inquiry Report have not been published. If this Report
were to treat of the substantive matters in any detail, it may render itself
unpublishable for the same reasons. I am of the view that this would not be in the
public interest and may to some extent undermine the very purpose of
commissioning the Review.

1.46

The Protected Disclosers raised concerns with the Department of Health. This is
dealt with in the Report.

I have not been charged with investigating these

concerns. I do refer to these in a very limited fashion to the extent necessary to
comply with the Terms of Reference for this Review and to make
recommendations in respect of the Commission of Investigation but I do not
consider their substance or make any conclusions in respect thereof in
circumstances where they are outside my Terms of Reference.

1.47

I do have to refer to some of the contents of these documents but I only do so to
the extent necessary to comply with my Terms of Reference.

1.48

I decided that it was not necessary to identify individuals by name for the purpose
of this Report. I have therefore referred to individuals by letters of the alphabet
which are not intended to relate to their actual name. These letters were assigned
to individuals in the order in which they were first referred to in a slightly earlier
working draft of this Report. I have named Mr. Devine and Conal Devine &
Associates and Resilience Ireland because they are the authors of the relevant
Reports. However, the Minister may decide that they should also be anonymised.
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1.49

Finally, I think it is important to note the very helpful cooperation which this Review
received from all parties and individuals from whom cooperation and assistance
was sought. Obviously, as a non-statutory process, it was entirely dependent on
the voluntary participation and cooperation of relevant persons and parties. This
is particularly significant in the case of private individuals and private companies
who are under no obligation to participate or to cooperate. I therefore wish to
acknowledge (though not to the exclusion of others) the very full assistance and
cooperation of Mr Devine of Conal Devine & Associates Limited, Mr. A and Mr B
of Resilience Ireland and their respective solicitors and the Protected Disclosers.
As stated above, there were some issues in relation to the provision of
documentation by the HSE, nonetheless I found the HSE to have been cooperative
and of assistance for which I am grateful.

_______________________________________________
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2. THE DEVINE INQUIRY AND REPORT

2.1

INTRODUCTION

2.1.1

In July 2009 an adult with an intellectual disability was removed by the HSE from
a former foster family placement where she had resided since 1989 when she was
a child. I propose to refer to this adult as “Grace”. In the normal course, I would
consider it inappropriate to refer to an adult in such an informal manner but as this
case has attracted a significant degree of media coverage and public interest and
as the adult at the centre of it has become known in the public consciousness by
that name, it seems to me that it would be more appropriate to continue to use this
name rather than to create a new one.

2.1.2

Grace was provided with a new residential placement by an intellectual disability
service provider (“the Service Provider”)3. She had already been attending this
Service Provider for day services. A move to a residential placement with this
Service Provider had been proposed and discussed for a considerable period of
time. There are questions to be asked about why this move had not occurred at
an earlier stage. Eventually a decision was made to move Grace on the 24th July,
2009. It appears that discussions about a move continued and in fact she was
moved on the 17th July, 2009. Reasons for the move occurring on that date are
contained in documents with which I have been provided, including that it was
based on a request or instruction from Grace’s birth mother and on the advice of,

3

I do not propose to refer to the name of the service provider and will instead simply refer to it in this Report
as “the Service Provider”. Two of the people who made the Protected Disclosures that were the focus of the
Devine Report and the Foster Care Inquiry Report, the subjects of this Review, were employed by this Service
Provider.
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Mr. C, the General Manager, Community Services, in the relevant HSE area4.
This Review is not charged with examining the merits or validity of decisions of the
HSE in relation to service users or, indeed, the merits or effectiveness of the
decision-making processes. In my view, the question as to why Grace had not
been moved at an earlier stage, this decision to move her on the 17th July, 2009
and the reasons for it, its merits and the decision-making processes are matters
which should be addressed by the proposed Commission. It is important to
emphasise that in making this or similar recommendations, I am not making or
suggesting any finding in relation to the matter.

2.1.3

The documents provided to me by the HSE show that from early September, 2009
onwards, staff of the Service Provider were requesting information about Grace
and her background and about what the HSE knew about her former foster
placement. They were clearly unhappy about the level of information which had
been and was being given. The two members of staff of the Service Provider who
were most active and engaged in this regard were Ms. D, Social Worker, and Ms.
E, the Director of Nursing. In one letter Ms. D the Social Worker wrote:

“....However, a detailed report on [Grace‘s] life experiences and the concerns for her
welfare held by the HSE are central to creating a comprehensive care plan for [Grace],
including assessing the type of specialist psychology service and/or psychotherapy
service, art therapy etc.

[Service Provider] aim to support [Grace] in accessing any service which enhances her
quality of life and assists her in reaching her potential, however, I trust that you
understand the difficulty that [Service Provider] faces in making appropriate referrals
without the relevant information. We are therefore requesting that a detailed report be

4

Explained in a letter from Ms. F, then Disabilities Co-ordinator to.Ms.E

22

made available to [Service Provider] in relation to [Grace] as this information is central
to creating a comprehensive care plan, including identifying services to meet [Grace’s]
identified needs.”

2.1.4

In an earlier email of the 13th November, 2009 it had been reported that one of the
professionals involved in the care of the service user believed that:

“given [her] high anxiety and the apparent emotional trauma caused by a sudden move
she is highly likely to develop clinical depression. [The professional] believes that this
is due to the sudden move that Grace experienced, without preparation for such a
change and without contact being maintained with her previous carer .”

2.1.5

In another email, of the 13th November 2009, Ms. D pointed out the difficulties
presented for making a collective assessment where all professionals in the care
planning process do not have the same information.

2.1.6

It appears that Ms. D and Ms. E started to have some concerns about how the
case was being handled by the HSE and about the motive for some HSE
decisions5. It is clear from the documentation that tension entered the relationship
during this period i.e. Autumn 2009, particularly in relation to a dispute about a
particular course of action that was being proposed by the Service Provider for
Grace. Ms. D and Ms. E explained to me, that ultimately their concerns and
unhappiness with how the HSE was dealing with matters led them to bring the
matter to the Ombudsman, the Department of Health and then to make a Protected
Disclosure under Part 14 of the Health Act, 2004, as amended by the Health Act,

5

I emphasise throughout this Report that when I refer to such concerns I do not make any findings as to
whether these concerns were or were not justified, correct or well-founded.
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2007. This Protected Disclosure was made to the HSE person authorised to
receive such disclosures.

2.1.7

This ultimately led to the engagement of Conal Devine & Associates to chair an
Inquiry into the Protected Disclosure. I examine the steps leading to this in the next
section because they are relevant to the examination of the procurement process
by which Conal Devine & Associates were engaged. The Devine Inquiry
commenced in March 2010.

2.1.8

Following the engagement of Conal Devine & Associates a Protected Disclosure
was also made by an employee of the HSE in March, 2010. This Protected
Disclosure was made on the 1st March, 2010. The Inquiry being chaired by Conal
Devine & Associates was asked to include an inquiry into this Protected Disclosure
as part of its work.

2.1.9

Grace’s mother then raised some concerns and questions about the care that had
been provided to her daughter in a letter to the HSE dated the 26th June, 2010
and, with her agreement, Conal Devine & Associates were also asked to include
the matters raised by her in the work of the Inquiry.

2.1.10

This Inquiry reported on the 28th March, 2012.
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2.2

PROCUREMENT

Introduction

2.2.1

As referred to above, Ms. D and Ms. E, the Social Worker and Director of Nursing
respectively with the Service Provider, with whom Grace was residentially placed
in July, 2009, made Protected Disclosures arising from their knowledge of Grace’s
case to Mr. G, the HSE Authorised Person in November, 2009. The HSE had
statutory responsibility in relation to same and it was the making of these Protected
Disclosures that ultimately led to the establishment by the HSE of the Devine
Inquiry and Report.

2.2.2

Paragraph A1 of the Terms of Reference for this Review requires me to conduct
an independent review and thorough examination in relation to the procedures and
process followed by the HSE in procuring the services of Conal Devine &
Associates to carry out an inquiry and provide a report (the Devine Report (2012))
into the foster care provided by particular named individuals in the South East of
Ireland and, in particular, the adequacy of those procurement procedures and
process in order to comply with any relevant procurement rules, to procure those
services at a competitive rate with due regard for the necessary expertise and to
ensure the independence of those carrying out the review.

2.2.3

The requirement to conduct a review and thorough examination in relation to the
procedures and process followed by the HSE in procuring those services clearly
envisages and requires a broader review than simply a consideration of the terms
upon which Conal Devine & Associates were engaged, because, if it was intended
that this Review would be limited to an examination of the terms and fees the
Terms of Reference would have simply said so. The Review must therefore
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encompass an examination of the background to the establishment of the Inquiry
and the circumstances surrounding its establishment insofar as same are relevant
to a consideration of the procurement procedures and process that were applied.
This is also necessitated by the absence of evidence in the documentation of a
formal procurement process, the absence of any documentary evidence of the
deliberations as to who should conduct the Inquiry and, in particular, who should
chair it, and the absence of any formal letter of appointment or engagement. It is
further necessary to examine the background and the circumstances surrounding
its establishment because it will be necessary to address the involvement in the
process of certain individuals at various points in this Report.

2.2.4

I have not been provided with a formal letter by which Conal Devine & Associates
were engaged which could identify the precise date of his appointment. A review
of the totality of the documentation, supported by the information given at
interviews, and in response to extracts from my draft Report, leads to the
conclusion that Conal Devine & Associates were engaged or, in the words of the
Terms of Reference, their services were procured, at a meeting on the 16th
February 2010. This is also Mr Devine’s understanding.

2.2.5

This engagement was in fact part of a process which started with the making of
Protected Disclosures on the 19th November, 2009 by Ms. D and Ms. E to the HSE
Authorised Person and can be tracked through the documentation to the 16th
February, 2010. Upon receipt of these Protected Disclosures, Mr. G, the HSE
Authorised Person, informed senior management in the HSE and the HSE’s
Serious Incident Management Team (“SIMT”) of them. In fact, the concerns of
Ms. D and Ms. E had already come to the attention of the HSE through a complaint
that they had made to the Department of Health on the 12th November, 2009 which
had been passed to the HSE by the Department on the 16th November, 2009. Both
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of these processes led to a process of discussion involving Mr. G, the HSE
Authorised Person and, to some extent senior management and members of the
SIMT which, by December, 2009, if not earlier, had crystallised to the point of
recognition that an independent process of some sort, or at least a process with
independent, external assistance, was required. In January, 2010 members of the
Serious Incident Management Team began to have more direct involvement in
discussions around the nature and scope of the Inquiry and around who should
chair it. This included draft Terms of Reference being circulated by one of several
members of the SIMT, Mr. A. I deal with the composition and membership of the
SIMT below. Draft Terms of Reference were also circulated by Mr. G. There were
a number of drafts over the course of January, February and into March of 2010.

2.2.6

Ultimately, Mr Devine’s name emerged in a draft Terms of Reference as a
proposed chair of an investigation team. He was then invited to a meeting on the
9th February 2010 which was postponed to the 16th February, 2010. This meeting
appears to be the point at which he was engaged.

2.2.7

Thus, it seems to me that the procurement process commenced in mid-November,
2009 with the matter being brought to the attention of the HSE when the complaint
to the Department of Health was passed to them and with the making of the
Protected Disclosures (on the 19th November, 2009) and consisted of the HSE’s
response to same culminating in Conal Devine & Associates’ engagement on the
16th February, 2010 and it is this that must be examined.

Commencement of the Process – Steps Taken Upon Receipt of Protected Disclosures

2.2.8

I understand that the CEO of the HSE wrote to each HSE Manager and each HSE
funded service provider on the 2nd March, 2009 to inform them that the Minister for
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Health and Children had commenced Part 14 of the Health Act, 2007, thereby
bringing into force section 103 of the Act in relation to the making of Protected
Disclosures, and that he, the CEO, had appointed Mr. G, the former Director of
the Health Service Partnership Forum, to discharge the functions of the Authorised
Person.

2.2.9

“Procedures on Protected Disclosures of Information in the Workplace” were also
published. The Authorised Person has a central role in relation to the processing
and investigation of Protected Disclosures including, by virtue of section 55J of the
Act, carrying out the investigation himself or consenting to another person carrying
out the investigation6.

2.2.10

Ms. D and Ms. E explained at interview that they made initial telephone contact
with Mr. G, probably on the 19th November, 2009 about making a Protected
Disclosure and he advised them that they had to complete a Protected Disclosure
Form. They did so on the 19th November, 2009 and stated on this Form, which
was provided to me by the HSE:

“We would like to meet directly to disclose information relating to Protection of
Vulnerable Adults/Child protection case.”

6

The HSE in its observations and comments to me stated that “...it is the Authorised Person who has ultimate
control as regards to what type of investigation will be adopted, taking account of the policies already in place.
His statutory powers enable him, therefore, to determine if any proposed terms of reference are satisfactory, if
those appointed to conduct the investigation are appropriate, and how the investigation is to proceed. His
statutory powers give him the definitive control to ensure that he is satisfied that matters referred to in a
Protected Disclosure to him are being dealt with appropriately.” These matters are not expressly set out in the
Act, but it is probably correct to say that if an Authorised Person wished to exercise ultimate control he or she
could do so by virtue of section 55J empowering him or her to carry out the investigation.
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2.2.11

Ms. D and Ms. E explained at interview, and this is reflected in the documentation,
that prior to making these Protected Disclosures they had been in frequent contact
with the HSE and individuals in the HSE about Grace’s case7 and that in the
context of those contacts they had serious concerns about how Grace’s case was
being handled and the motives for some of the decisions that were being made by
the HSE in relation to her8. They explained that they sought to raise the matters
which were causing them concern with the Ombudsman (on the 14th October
2009) and the Department of Health (on the 12th November 2009)9 and that their
dissatisfaction with what happened following their contacts with the Department of
Health led them to make the Protected Disclosures. Their specific concerns with
how their contact with the Department of Health was dealt with arose from the fact
that when the Department raised their complaint with the HSE it ended up being
passed to the section of the HSE which was the subject of their complaint, and
indeed to individuals who were the subject of the complaint.

2.2.12

I have had the opportunity to review contemporaneous documentation in relation
to this and it seems to me that this is most likely to have been an innocent mistake.

2.2.13

The HSE has provided an outline of how concerns that are raised with the HSE or
its employees may be dealt with and explained that the nature of the concern or
the route by which it comes to the attention of the HSE will to some extent
determine the process but, ultimately, how an issue is dealt with will depend on

7

The HSE documentation supports the account that there were frequent contacts in this period. Indeed, it is not
surprising that there were frequent contacts given Grace’s circumstances.
8
It must be emphasised that these concerns are rejected in the documentation. I have not interviewed any
individuals who may be seen as a subject of Ms. D and Ms. E’s complaints. I have not done so because I express
no views whatsoever as to the substance of these concerns and therefore make no findings in relation to them
or their underlying factual matters. They are entirely outside the Terms of Reference for this Inquiry. I do
recommend that these matters are examined by the proposed Commission.
9
Ms. D and Ms. E’s accounts of contacts with the Department of Health and Children is supported by the
documentation that was provided to me by the HSE.

29

the seriousness of the matter raised, the policy in place to deal with that type of
issue and the skill-set required of those who need to pursue the matter in order to
appropriately address the concerns raised. The HSE explained that sometimes
service-users, families or interested parties may raise a concern/complaint with
the personnel or staff in the facility in which services are received and if the matter
is not of a significantly serious nature, the matter may be dealt with at local level.
On other occasions, a concern may be raised with a public representative who, in
turn, brings the matter to the attention of the HSE by way of a representation
through the Parliamentary Affairs Office of the HSE to the local area. Irrespective
of the route by which a matter comes to the attention of the HSE, serious matters
are dealt with under the provisions of the Serious Incident Management Policy
which I refer to below. It appears that the complaint that was raised by Ms. D and
Ms. E with the Department of Health was dealt with as a concern being raised with
a public representative, i.e. that it was processed in the normal way for a
representation made by a public representative.

2.2.14

The matter appears to have been processed in accordance with normal practice
for a representation.

However, given the nature of some of the allegations

contained in the complaint to the Department of Health, in my view it was
inappropriate that this should have occurred and must have been distressing for
Ms. D and Ms. E. In particular, Ms. D and Ms. E had made allegations of a coverup in relation to Grace’s case, a danger of the deliberate destruction of files and
threats to their agency’s funding from the HSE. In those circumstances, it was
entirely inappropriate that the matter should have been passed to the very section
against whom these allegations had been made. It is important to emphasise, of
course, that it is not for this Review to examine or to make findings in respect of
the correctness or otherwise of Ms. D and Ms. E’s belief and consequential
allegations, and I do not do so. I express no view in relation to these matters other
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than to say that, given the seriousness of the allegation, I think it is only fair to note
that I have not come across any documentary evidence in the documentation that
I have been provided with of such a cover-up or of a deliberate destruction of files.
Obviously, there are inherent difficulties in attempting to assess such allegations
in the context of a primarily desktop exercise even were I entitled to do so. In my
view, these matters are matters which should be investigated by the proposed
Commission. Arguably, such allegations, which are denied in the documentation
and will undoubtedly be vigorously contested, could only be effectively
investigated by such a Commission with all the powers provided for under the
Commissions of Investigation Act, 2004.

2.2.15

It is perfectly understandable given their belief (whether well-founded or not) that
Ms. D and Ms. E would have reacted with concern to the news that their complaint
had been transmitted in this fashion. They chose to then raise the matter through
the Protected Disclosure process under the Health Act, 2004 because, as they
explained it, of the protection which it afforded them. Given the proximity in time
of the making of the Protected Disclosures to their complaint to the Department
being passed on to the individuals in the HSE, it seems from the documents that
their concerns with how their contact with the Department of Health was handled
was indeed the immediate catalyst for them to make the Protected Disclosures.
This was confirmed by them at interview.

2.2.16

It should be noted that the transmission of the complaint to the Department of
Health to the HSE brought it to the attention of HSE senior managers both within
the local area and region and nationally and led to certain steps being taken, such
as the complaint being brought to the attention of the Serious Incident
Management Team (“the SIMT”) and “Alert Notices” being raised in accordance
with the Serious Incident Management Policy. It appears to me that at this stage
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the matter was appropriately treated in accordance with the Serious Incident
Management Policy. It is important to record this because one of the concerns that
has been raised is that the issue was kept within the local area or region and that
this was not appropriate given the seriousness of the matters raised. In fact, the
documentation shows that the matter, through the SIMT process was addressed
at national level and was addressed by a variety of officials with no apparent
connection with the relevant area.

2.2.17

I do not set out in detail the steps that were taken on the basis of the transmission
of the complaint to the Department of Health to the HSE because, I think it fair to
say that these steps were overtaken or subsumed into the process resulting from
the making of the Protected Disclosure. The Protected Disclosure aspect to this
case appears to have given rise to a slightly unusual, though in no way
inappropriate, situation whereby both the SIMT and the Protected Disclosure
Authorised Officer were both involved at the same time.

It seems from the

documentation that the relevant members of the SIMT and the Authorised Officer
worked together to give effect to their respective functions. As will be seen below,
the Authorised Officer and members of the SIMT, along with other HSE personnel,
played a role in drafting the Terms of Reference. It seems to me that in the event
of any conflict, the Authorised Officer must take precedence and have the final
say. There is no evidence of any such conflict in this case and ultimately all
relevant individuals, including the Authorised Officer, in the HSE signed off on the
Terms of Reference.

2.2.18

As stated above, the initial formal contact between Ms. D and Ms. E and Mr. G
appears to have been by way of the completion of a form headed “Protected
Disclosures of Information” by Ms. D and Ms. E on the 19th November, 2009 in
which they asked to meet directly with Mr. G.
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2.2.19

After receipt of the Protected Disclosure Forms from Ms. D and Ms. E on the 19 th
November, 2009, Mr. G had a telephone conversation with them on the 20th
November, 2009. A handwritten memo of this telephone call, which appears to
have been written by Mr. G, records that Mr. G explained the Protected Disclosure
procedures and that Ms. D and Ms. E outlined their concerns and agreed to put
them in writing. It also notes that they were anxious to meet Mr. G to give him
further material and he agreed to get back to them when he received their letter.
The handwritten note also refers to the contacts which Ms. D and Ms. E had with
the Department of Health in relation to their concerns. Finally the handwritten note
refers to Ms. D and Ms. E’s understanding that on foot of their contact with the
Department of Health and the Department’s communication with the HSE, local
management were about to undertake an investigation. Mr. G agreed to contact
Ms. H, HSE Head of Consumer Affairs and member of the SIMT, in relation to the
appropriateness of this.

(i)

It is clear from the documents that the SIMT and members of it were to
have an ongoing supporting involvement in the matter up to the
establishment of the Devine Inquiry. This seems to me to have been
consistent with the procedures that were in place in the HSE at the time.
The general role and purpose of the SIMT are explained in a document
dated the 11th September, 2008 entitled “The Management of Serious
Incidents” which was provided to me by the HSE at my request.

(ii)

The HSE has also assisted my understanding of the background to and
the Serious Incident Management Team and its role by providing further
details in response to my invitation for observations or comments on my
original draft Report. The HSE explained that the SIMT has its genesis in
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a report that was prepared into the Review of Breast Radiology Services
at Midland Regional Hospital Portlaoise. The HSE explained that the
author of that Report found that there was significant systemic weaknesses
in relation to that Review including that there was a fundamental flaw in not
clearly defining what the roles and responsibilities of those involved in the
review should be. He found that there should have been those who had a
governance role to ensure that there were adequate controls over the
process and that this role should have been entirely separate and distinct
from the actual management of the review team which was tasked with
conducting the review. He also identified a further failing in that those who
should have had a governance role and those who should have had a
management role had not signed off on a final terms of reference. This led
to ambiguity as to the breadth of the work to be undertaken and a
misunderstanding by those involved as to the breadth to be considered in
the review10. The HSE explained that these, and other findings, by the
author of that Report provided vital learning for the HSE and resulted in the
development of the Serious Incident Management Policy, 2008 and the
establishment of the Serious Incident Management Team.

(iii)

The HSE and Mr. I, then Regional Director of Operations separately,
submitted to this Review that it is important to understand the role of the
SIMT and its members. This submission was, I think, based in part on the
fact that concerns have been raised with me and in public fora about the
subsequent involvement of a relevant member of the SIMT in the

10

It is important to note that I have not seen or considered this Report and have therefore relied on the HSE’s
description of its findings. These were given as an explanation of the background to and role of the SIMT. How
the SIMT came about is not central to the exercise that I have been asked to undertake and therefore I did not
consider it necessary to examine that Report
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Resilience Inquiry. I accept that in those circumstances it is appropriate to
set out some detail in relation to the role of the SIMT and its members.

(iv)

As referred to above, the HSE, at my request, provided a document of the
11th September, 2008. The HSE also provided more detail in its
observations and comments after circulation of my draft Report. The
purpose of the Serious Incident Management Team (“SIMT”) is described
in the 2008 document as “in the event that a serious incident occurs, to act
as a support to all national and local management teams around the
country and in each part of the health system.” Paragraph 1.1 of this
document contains detailed provisions in relation to the SIMT and includes
that when the Director of the SIMT is informed by a National Director of a
serious incident the “SIMT must then immediately take responsibility for
ensuring that the serious incident is managed appropriately”. It also
provides that:

“The SIMT is available to provide support, advice and quality assurance
functions in assessing Serious Incidents and managing serious matters not
declared as a Serious Incident.

Where a Serious Incident is declared by the National Director (Service), the
SIMT’s role in ensuring the Serious Incident is managed will involve, but will
not be limited to, the following:



ensuring that any necessary care is provided to the person or people
harmed, as appropriate;



ensuring that the Serious Incident is appropriately managed in line with
best practice, including the immediate reassignment of resources as
required;
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preparing and implementing a comprehensive communications plan; and



ensuring that the learning gained from the incident is shared throughout
the system in order to prevent its repetition anywhere within the
organisation.”

(v)

The document also charges the SIMT team assigned to deal with a
particular incident with deciding if an independent inquiry and/or clinical
review (look back) is required. Indeed the document also empowers the
SIMT to “as required arrange or oversee local investigations and
commission independent inquiries and clinical (look back) reviews” and to
“arrange or oversee local investigations and commission independent
inquiries and clinical (look back) reviews, as required.”

(vi)

This document reflects what the HSE also stated in its observations and
comments to me that the SIMT and members thereof have a primarily
advisory or governance role rather than a hands-on role in the actual
conduct of reviews or investigations. I was informed that between January,
2009 and December 2015 the SIMT only directly managed 4 of 316 serious
incident investigations.

(vii)

The HSE made the point that the SIMT’s role is an advisory and
governance role which, where a separate investigation is set up, is
separate, distinct and mutually exclusive to the persons who have a
management role in the conduct of a review. It is one of oversight, advice
and support which is separate from the role of the relevant
manager/commissioner who maintains operational responsibility for the
particular investigation, The HSE points out that the Serious Incident
Management Policy was the mechanism describing how serious incident
reviews were to be conducted and the Serious Incident Management Team
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was to advise managers how to implement that mechanism and ensure
that it was being implemented properly.

(viii)

The contemporaneous documents do clearly indicate that this is the type
of role that was performed by the SIMT, and in particular by the members
of the SIMT who were assigned to assist in relation to how these Protected
Disclosures should be dealt with. Certainly, there is nothing in the
contemporaneous documents to suggest that those members had any
involvement whatsoever in the actual conduct of the inquiry known as the
Devine Inquiry.

(ix)

The members of the SIMT are drawn from a large variety of areas within
the HSE. The reason given for this is that a serious incident could occur in
any part of the HSE and it is necessary to have the SIMT populated with
personnel who had expertise in the services which the HSE provides. The
members in 2009 included, the Assistant National Director for Quality and
Safety in the Acute Hospitals Directorate, two individuals, including [Mr. A],
with community service and childcare backgrounds who would assist in
matters

involving

vulnerable

persons,

persons

with

disabilities,

communication difficulties, and young children, an individual with a public
health background with expertise in inclusion and exclusion criteria for
“look-back reviews”, Assistant National Director with responsibility for
Consumer Affairs, and an individual with a background in clinical risk and
incident management particularly in relation to investigation methodology.

(x)

All members of the team also held other substantive posts within the HSE.
The Director of the SIMT was the only full-time member of the Team.
Requests for support and advice from managers who had decided that they
were dealing with a serious incident would be made to the Director and she
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would decide which member of the SIMT might be best placed to offer
advice and support to a manager.

2.2.20

Ms. D and Ms. E’s telephone conversation with Mr. G on the 20th November, 2009
was followed by an email sent by Ms. D on her own behalf and on behalf of Ms. E
to Mr. G at 6.31pm on the 20th November, 2009 in which she set out what she
described as the key points in relation to the case.

2.2.21

Mr. G wrote to Ms. J, National Director, Integrated Services – Performance and
Financial Management, on the 23rd November, 2009 (copied to Ms. K, the Director
of the SIMT) attaching the disclosure from Ms. D and Ms. E and referring to having
received a Protected Disclosure and to paragraph 5(4) of the Procedures on
Protected Disclosures of Information which envisages the appointment of a person
to investigate the subject matter of the disclosure11.

2.2.22

Ms. D and Ms. E then met Mr. G on the 24th November, 2009.

2.2.23

Ms. J replied to Mr. G’s letter of the 23rd November by letter dated the 25th
November, 2009, acknowledging the seriousness of the matter, describing the
“context of [his] correspondence [as] very concerning and disturbing”, confirming
that his correspondence had been forwarded confidentially to Mr. I, the Regional
Director of Operations South and Mr. L, Assistant National Director for Childcare,
and confirming that she had asked for an assessment by the 27th November, 2009
so that an independent review could be carried out.

11

I have seen a letter from Ms. K, Director of the Serious Incident Management Team, to Ms. J dated the 26th
November, 2009 in which Ms. K notes the correspondence from Mr. G to Ms. J dated the 23rd November. She
also acknowledges receipt of the Alert regarding Potential Serious Incident.

38

2.2.24

In the meantime, the local HSE Office (Mr. M) who had been requested to provide
an assessment of the situation by the 27th November, 2009 confirmed on the 25th
November, 2009 that a note would issue by Friday, the 27th November setting out
the information. He also stated that:

“[T]here are no placements with the person mention (sic) currently (nor have there been
for several years other than the ongoing placement of the now adult which ceased in
July 09).”12

2.2.25

On the 26th November, 2009 Ms. D and Ms. E sent Mr. G a letter setting out details
of the concerns in relation to the case and appending 29 documents to which they
referred in that letter.

This letter with appendices, and Ms. D and Ms. E’s email

of the 20th November, 2010 (their original email giving details of their disclosure)
later became identified in the Terms of Reference for the Devine Inquiry as
containing details of the disclosure to be inquired into. Later documents were
subsequently added in the Terms of Reference as containing details of the
disclosure.

2.2.26

On the 26th November, 2009 Mr. G forwarded the letter from Ms. D and Ms. E by
email to Ms. K of the SIMT and requested an opportunity to discuss “how the

12

This information later transpired to be incorrect. I understand that Mr. Devine was informed by Mr. N, Social
Work Team Leader on the 1st April, 2010 that, in fact, a person was still using the foster placement, although this
person was not placed there by the HSE. Mr. Devine explained that he passed this information on to Mr. A
because he could not reach Ms. O, Interim Assistant National Director for the HSE South. He understands that
Mr. A informed Ms. O because the matter was then discussed on a teleconference on the 2 nd April, 2010 and it
was also discussed at a meeting on the 7th April, attended by Mr. M, Local Health Manager. There followed
correspondence between the HSE and the service user’s parent and the former foster mother. The proposed
Commission should be asked to examine whether the HSE should have known of this person’s continued use of
this placement and how it was that they did not know of it. The Commission should also be asked to examine
the alleged interactions in this regard between Mr. P, General Manager and [the former foster mother].
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matter should be progressed” once Ms. K had an opportunity to review the papers.
Ms. K replied 16 minutes later to say that the views of Ms. J and Mr. I, on a way
forward were needed.

2.2.27

Ms. K, Director of the SIMT, wrote to Ms. J on the 26th November, 2009, indicating
that she had received an “Alert” in accordance with the Serious Incident
Management Policy and asking Ms. J to inform her of the status of the case. This
correspondence and, indeed, Ms. K’s response to Mr. G, is consistent with the
role of the SIMT being to ensure that services were appropriately managing their
serious incident investigations

2.2.28

Mr. G reverted to Ms. K on the 27th November, 2009 at 11.35 and noted that he
had sought a discussion with Ms. J and that he would follow up now that the
additional documentation had been received from Ms. D and Ms. E. He also
referred to his understanding that a local investigation was about to commence
and that due to the contents of the concerns he had asked Ms. H of the SIMT “to
try to prevent any such investigation commencing until the matter was considered
at national (or at least regional) level”. He inquired whether Ms. K knew what was
happening in this regard. Ms. K replied at 12.07 to direct Mr. G to Ms. J and Mr. I.

2.2.29

Mr. G emailed Mr. I at 15.45 on the 27th November, 2009 and confirmed that he
had posted additional documentation to him and Ms. J (copied to Ms. K) and
seeking a discussion the following week. He also expressly and clearly raised the
issue in relation to the possible local investigation and expressed his view that it
would be inappropriate for a local investigation to take place at least before he and
Mr. I had had an opportunity to discuss the matter “and probably not at all”. This
is, of course, of significance, given the Authorised Person’s role under the
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Protected Disclosures procedures in deciding how a disclosure should be
investigated.

2.2.30

Mr. G’s letter of the 27th November, 2009, by which he forwarded Ms. D and Ms.
E’s letter of the 26th November with appended documents (referred to in his email
to Mr. I of the 27th November, 2009), was sent to Ms. J , Mr. I and Ms. K.

2.2.31

Ms. O, by this stage, Interim Assistant National Director, HSE South, emailed a
memo which had been prepared by the relevant Local Health Manager to Ms. K
of the SIMT on the 27th November, 2009. This appears to be the assessment that
had been sought by Ms. J by the 27th November, 2009 in her letter of the 25th
November, 2009. This memo contains some detail in relation to the substantive
matters and for the reasons set out above in relation to not setting out the contents
of the Protected Disclosures or responses to them, I do not propose to quote
extensively from it. However, it also addresses some of the allegations made
against the HSE and its current handling of the matter which are relevant to some
of the potential criticisms of the Devine Inquiry and Foster Care Inquiry.
Furthermore, having referred to the natureof those allegations, I must refer to that
part of the contents of the memo. The memo states, inter alia:

“Background

.............

The concerns the two individuals raise include......... [very serious mistreatment and
misconduct in the foster placement and omissions by the Health Board/HSE 13]

13

The contents of this memo were more specific but for the reasons given above for not setting out the contents
of the Protected Disclosures I do not think that it would be appropriate to be any more specific in this Report.
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concerns about files possible (sic) being destroyed, concerns that there is a cover up,
concerns about their funding from HSE.....

Follow up on allegations made in notification

In the context of the allegations which are detailed in the notification to the Dept of
Health and Children, I can confirm that a comprehensive response is being prepared
to address these issues.

In the meantime I must categorically refute any suggestion that there was any attempt
to “cover up the situation”, or that files have ever been destroyed or tampered with in
any way. I have asked 4 senior staff to oversee this matter and I have every confidence
in their integrity and professionalism in addressing this matter namely....... 14

Other p lacements with [named foster parent]

As indicated there have been no know (sic) placements with [named foster parent]
since 1996 (other than the ongoing placement of [Grace] until July 2009....

Funding of [the Service Provider]

In relation to the reference to the notion that the HSE alluded to the funding
arrangement in requesting [the Service provider] would not pursue [their proposed
course in respect of Grace] – I am assuming that the inference here is that the funding
arrangement would be in someway compromised if they ([the Service Provider]) did not
comply with our request. There is no such intention nor was any such conveyed. I am
advised that at a recent meeting on the 20/10/09 with representatives from [the Service
provider] around the care of [Grace] it was set out by HSE staff that the relationship
between [the Service Provider] and the HSE, i.e. that [the Service Provider] delivers

14

It is a matter for the proposed Commission to examine the adequacy of this response.
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services as an agent of the HSE, and in that context any action being planned by [the
Service Provider] in relation to any client should be done in the knowledge and
agreement of the HSE. It was further pointed out in this regard it is appropriate that the
HSE would be party to any decisions or actions which would fundamentally change the
status of the client....... At no stage did HSE staff present intimate that the funding
arrangement between [the Service Provider] and HSE would be in any way
compromised or dependent on [the Service Provider] complying with our request for [a
particular course of action in respect of Grace].

Integrity of files

In relation to the suggestion that files pertaining to this case will in some way be
destroyed or tampered with, I can confirm that on Monday the 23 rd instance the GM
has personally taken custody of the original social work file on this client, and will take
personal responsibility in ensuring its integrity. I have arranged for a copy of the file to
be available as a working file for the Social Work staff. I have no reason to believe that
there was/is intention on behalf of any staff involved in the management of this case to
interfere with this client file. Custody has been taken of the original file solely to ensure
that no such interference occurs and to allay any fears some may have, however
unfounded this inference is. No management personnel of this service has been or will
be party to any alleged cover up, or damage to files....”

2.2.32

Mr. G received a copy of this memo by email from Ms. O’s office on the 27 th
November, 2009. He reverted by email on the 30th November to inquire whether
the memo “is the outcome of a local investigation or is there something else
happening at local level at the moment or about to start?”

2.2.33

According to a handwritten note in the documentation furnished to me, Mr. G
spoke by telephone with Mr. M, the Local Health Manager who had prepared this
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memo on the 30th November 2009 and the Manager informed Mr. G that a local
investigation was not underway or planned.

2.2.34

In an email sent by the Local Health Manager, Mr. M, to Ms. O’s office on the 30th
November, 2009, he confirmed having spoken to Mr. G that day and expressed
his belief that the approach in such cases is an external investigation to ensure
independence. He went on to say that “Locally we will continue to address the
issues raised but will not undertake an “investigation”. I await hearing what may
be proposed.” Mr. M later clarified that the reference to the approach being an
external investigation was in fact Mr. G’s. Mr. G had previously referred to the
inappropriateness of a local investigation (in his email of 15:45 on the 27th
November, 2009 to Mr. I). The reference in Mr. M’s email to “an external
investigation to ensure independence” is the first reference in the documentation
to an external investigation. It is not entirely clear from the documentation whether
this simply meant an investigation that was external to the area or whether it meant
an investigation that would be external to the HSE. On balance, the documentation
suggests that it was still the former that was being envisaged at that stage.

2.2.35

For example, there is reference to the nature of such an investigation in an email
of the 17th December, 2009 from Mr. M, the Local Health Manager and, at least
locally, what appears to have been envisaged was an investigation that was
external to the area but not to the HSE. Mr. M, stated, inter alia:

“As discussed with you on Tuesday – I feel that a process needs to be agreed as this
is not something that can exclusively be progressed internally in the LHO (as it involves
issues of independences etc) nor does it yet indicate a formal external investigation. In
the meantime we have been dealing with current needs of client and also following up
aspects of the other concerns arising.”
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2.2.36

The immediate catalyst for an external investigation appears likely to have been a
letter that Mr. I, the Regional Director of Operations, sent to Ms. O dated the 23rd
December, 2009 and which was copied to Ms. J, Ms. K and Mr. A but even at that
stage the external nature of the investigation appears to have been one that was
external to the area rather than the HSE. Mr. I stated, inter alia:

“I am aware that immediate action has been taken in [named county] to respond to the
issue and I have noted the recent report from the Local Health Manager on the matter.
However having reviewed the case I believe that additional action is required urgently
in relation to the matter. I view any such disclosure as a very serious issue which will
require follow up by yourself as Assistant National Director.

I am asking that you would now arrange for a further assessment of the case to be
undertaken external to the [named county] LHO. You will need to draft an appropriate
Terms of Reference and agree the appropriate Senior Staff with the relevant expertise
to undertake the work. In this regard I suggest that you discuss the matter with [Mr. A]
who provides support to us on these matters on behalf of the Serious Incident
Management Team. I have discussed the matter with [Mr. A] and he would be happy
to provide any support required to you. You should arrange for this work to be
undertaken early in the New Year with a short timeframe so that the matter can be dealt
with expeditiously.

Separately I am asking that you would also meet with [Mr. G] in the context of his role
of Authorised Person Protected Disclosure of Information and agree with him the
course of action which we are undertaking and any particular perspective which he
feels needs to be pursued in relation to this particular case.” [Emphasis added]
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2.2.37

The HSE’s observations and comments in relation to my draft Report explained
that this letter from Mr. I followed on a teleconference that took place the previous
day, the 22nd December 2009, to discuss any Serious Incident Alerts relating to
HSE South. Mr. I separately explained that this was a scheduled meeting between
the area and the SIMT. He also provided a copy of the status and actions report
for HSE South which issued following this teleconference and which sets out the
updated position in relation to each of the cases listed at that time for the
community services, including Grace’s case. There were 24 cases logged in
respect of community services at that time. Mr. I explained that the Director of the
SIMT had assigned Mr. A as the member of the SIMT to assist with the case on
the 21st December, 2010. I have seen a handwritten note of the 21st December,
2009 which reflects that Mr. A had been assigned15.Mr. I also explained that it was
agreed on the teleconference that Mr. I would write to Ms. O to set out the course
of action that had been agreed and signed off by the SIMT and that she would link
with Mr. A as the case manager from the SIMT and with Mr. G as the Authorised
Officer.

2.2.38

While what was envisaged in this letter was an external investigation in the sense
of being conducted by HSE personnel who were external to the relevant LHO area,
this evolved into an investigation which would be led by a body which was external
to the HSE itself.

2.2.39

Mr. A, who was referred to by Mr. I as providing “support to us on these matters
on behalf of the Serious Incident Management Team” then suggested to Ms. O a
teleconference with Ms. K, the Director of the SIMT to clear the lines of

15

I understand that Mr. A, as a member of the SIMT, was the assigned member to provide support and advice
to the managers in the HSE Southern Area in respect of a number of Serious Incidents around this time.
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communication. This teleconference was subsequently arranged to take place on
the 15th January, 2010. The participants appear to have been Mr. A, Ms. O and
Ms. K.

2.2.40

As part of the documentation that was provided to me by the HSE, I was given a
document entitled “DRAFT Terms of Reference for an Investigation of Protected
Disclosure of Information relating to the ‘Protection of Vulnerable Adults/Child
Protection Case’ in the [ ] Community Care Area”. This was attached to an email
from Mr. G of the 11th January, 2010 and two HSE members of staff. While the
draft is not dated, it appears likely from the fact that it was attached to Mr. G’s
email of the 11th January, 2010 that it was generated by Mr. G in December
2009/early January, 2010 and most likely the latter.

2.2.41

I was provided with a handwritten note of the 11th January, 2010 which appears to
have been made by Mr. Q of the Office of the Assistant National Director for
Children. I have also been provided with an email from Mr. Q to Mr. L of the 12th
January, 2010 which reflects the contents of this note. Mr. Q wrote, inter alia:

“...I spoke earlier to [Ms. O], A/AND for the South, who has proposed a small
investigation team to examine the allegations. In parallel, [Mr. G], Protective Disclosure
Officer, has been keeping in touch with the case. I spoke to him on Friday last, and he
is currently drawing up draft Terms of Reference for the investigation..... 16

16

I have also been provided with an email thread between Mr. G and Mr. Q of the Office of the Assistant National
Director for Children which confirms that there had been contact between. Mr. G and Mr. Q. This thread is not
complete. The earliest email, which is one from Mr. G to Mr. Q at 11.44 on the 16th December, 2009, makes clear
that there had been other emails from Mr. G to Mr. Q prior to that. In the latest email of this thread (the 18 th
December, 2009) Mr. G advises Mr. Q that “Under the Protected Disclosure legislation the Authorised Person
must be satisfied with the investigative arrangements, such as, the terms of reference and the persons to be
appointed to conduct an investigation. I should be obliged accordingly if you could ensure that I am contacted
before anything is signed off in this regard.”
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....The reason I’m writing to you now is to get your view on this. I’m satisfied from
reading the file that this investigation should go ahead and I also agree with the
composition of the Inquiry Team – Mr. [Mr. B], former Deputy CEO of the SHB (Chair),
AArepresentative (sic) of the NGO sector, and a Child Care Manager from outside the
Southern area ([named person] is suggested).

If you agree, I will advise both [Ms. O] and [Mr. G], and get things moving.”

2.2.42

On the copy of the email with which I have been provided, Mr. Q noted that Mr. L,
the Assistant National Director for Childcare, agreed with the proposal.

2.2.43

Mr. G sent a further email on the 14th January, 2010 to and the two HSE members
of staff to whom he had previously written and stated:

“I had a good meeting with the HSE child protection people about the case yesterday.
A third name has now been suggested for the Investigation Team....I’m happy with the
make up of the Committee. Your comment on the draft TOR at your earliest
convenience would be appreciated.”

2.2.44

The reference to “the HSE child protection people” would appear to be a reference
to his interactions with Mr. Q of the Office of the Assistant National Director for
Children.

2.2.45

The individual who was mentioned in the email of the 12th January 2010 (referred
to in paragraph 2.2.41) from Mr. Q to Mr. L was external to the HSE in that he had
retired from the Southern Health Board (the HSE’s predecessor) in 2002. This is
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the first intimation in the documentation of the investigation being chaired by a
party who was external to the HSE. The team that was eventually appointed did
not include any of these individuals so it is not necessary to refer to the 2
individuals by name. Mr. B became involved in the Resilience Ireland process and
I refer to him further below. It is important to note that I met Mr. B during the course
of this Review and he informed me that he was unaware that he had been
proposed to chair this investigation committee. He explained that he first became
aware of this fact when I asked him about it at interview and had no knowledge
whatsoever about it in 2010.

2.2.46

It is clear from the documentation that there was an ongoing discussion within the
HSE in relation to a proposed investigation. Mr. G’s email of the 11th January, 2010
to the two HSE members of staff, this email Mr. Q to Mr. L of the 12th January,
2010, the identification of members of the small investigation team and the draft
Terms of Reference referred to above must have been products of this discussion.
I cannot confirm with certainty who was involved in these discussions though I
have been able to identify some of the people involved in them and they are
referred to above. Nor can I ascertain from the documents precisely when the
discussion first turned to the investigation being conducted by a small investigation
team, when that idea crystallised, when the discussion turned to the team being
chaired by a party who was external to the HSE or when that idea crystallised,
when the process of drafting Terms of Reference commenced or when
suggestions for the actual composition of the team were first made (other than an
oblique reference in an email from Mr. Q to Ms. O referred to in paragraph 2.2.48
below). It is clear that not all of this discussion is contained in the documents with
which I have been furnished so I must presume that some of the discussions were
in person or on the telephone and were not noted or recorded in writing. This is
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particularly significant in relation to the identification of an individual to chair the
Inquiry. Names appear in drafts as proposed Chair but there is no preceding
written record of when this was discussed or how or by whom these individuals
were proposed. This makes it extremely difficult to confirm details of the process.
The inclusion of Mr. B’s name as possible Chair (and Mr. Devine’s at a later stage)
is a case in point. There is nothing in the documentation (other than the oblique
reference alluded to above) to indicate who suggested Mr. B (or Mr. Devine) or
why he was considered suitable. In the documentation with which I have been
provided there are several documents dealing with another case. Mr. B is the
recipient of a memo dated 14th April 2010 arising from a meeting re this case on
the 7th April 2010. His role is not recorded but his attendance at the meeting
suggests that he was engaged on the project in some role. It may well have been
that Mr. B and his suitability was well-known to the decision-makers in the Grace
matter and that this is how he came to be suggested but there is nothing in the
documentation which allows me to say this with any certainty.

2.2.47

Mr. G sent an email to Mr. Q on the 15th January, 2010 attaching further draft
Terms of Reference which appears from the file name to be dated the 15th January,
2010. These had very slight differences from the draft referred to in paragraph
2.2.40 above but the substantive contents were the same. The email referred to a
meeting on the previous Wednesday and Mr. G stated “If [the draft Terms of
Reference] are acceptable please let me know and I’ll then write formally to you
and [Ms. O] in the matter.” The draft Terms of Reference were:

“DRAFT

Terms of Reference for an investigation relating to the "Protection of Vulnerable Adults
/Child Protection Case” in the [named location] Community Care Area”
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Terms of Reference:

The terms of reference are to investigate the subject matter of a written Protected
Disclosure dated 19 November 2009 made by [Ms. D], Social Worker and [Ms. E],
Director of Nursing, employees of [the Service Provider] in accordance with the Health
Act 2004 (within Section 103 of the Health Act 2007)

Details of the disclosures are outlined in the attached
(1) email dated 20 November 2009 and
(2) letter dated 26 November supported by 29 documents (References 1 to 29)

Membership of the Investigation Committee

The HSE has appointed the following persons to conduct the investigation
Mr. [B] (Chairman)
[Named individual] (Intellectual Disability Agency??)
[Named individual], Child Care Manager, HSE Dublin ????

Methodology of Investigation

The Investigation Committee will decide on the appropriate methodology for conducting
the investigation which may include: consideration of all relevant documentation;
interviews with the complainant and all other relevant persons.

The Investigation Committee will produce a draft report of their findings and may make
recommendations, if appropriate. The draft report will be sent to [Ms. D] and [Ms. E]
and to, [Mr. M] Local Heath Care Manager, HSE, prior to the issuing of the final report
(to be sent by courier/registered post). These parties will be afforded the opportunity to
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submit any observations they wish to make within two weeks from the date of
communication.

The final report will be submitted to [Mr. I], Regional Director of Operations, HSE South
within a nine-week period from the date of commencement of the investigation,
provided some unforeseen circumstance does not arise. [Ms. D] and [Ms. E] will as far
as possible and subject to legal constraint be informed of the outcome of the
investigation.”

2.2.48

Mr. Q forwarded this email to Ms. O and asked her to let him know if she was
happy with the draft Terms of Reference provided by Mr. G and indicated that they
could then proceed to contacting the people she had mentioned as potential
members of the Inquiry. This reference to “contacting the people she had
mentioned as potential members of the Inquiry” [emphasis added] is the only
reference to how and by whom people were suggested for membership of the
Team but is somewhat oblique and does not in itself get to the heart of who
suggested them. Indeed, Ms. O states in her submissions on my draft Report that
her recollection is that it was Mr. Devine who identified the requisite skills, i.e.
Disability Manager and Child Care Manager that would be required. This occurred
at a later meeting, on the 16th February, 2010. Mr. Q noted in handwriting on the
email that he received a phone call from Ms. O that morning in which she informed
him that she was moving the issue forward from there and would keep him updated
periodically.

2.2.49

There had also been some further contact between Mr. G and Ms. D in relation to
the Terms of Reference. She emailed Mr. G at 9.08pm on the 17th January with
regard to some extra points to be included in the Terms of Reference. Mr. G
subsequently asked Ms. D whether she had any objection to her email of the 17th
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January being appended to the Terms of Reference and she confirmed on the 20th
January that she had no objection. Mr. G then forwarded Ms. D’s email of the 17th
January to a number of people in the HSE, including Mr. Q, on the 20th and 21st
January with confirmation that Ms. D had agreed to her email of the 17th January,
2010 being appended to the Terms of Reference. This is one of the documents
that was added to the email of the 20th November, 2009 and the letter of the 26th
November, 2009 (with 26 appendices) in the Terms of Reference as containing
details of the disclosure to be inquired into.

2.2.50

A further teleconference was arranged for the 21st January, 2010, the proposed
participants being Ms. O, Mr. A, Ms. K (who had participated in the teleconference
of the 15th November, 2010) and Ms. R, Quality and Risk Office Representative
on the Serious Incident Management Team17.

2.2.51

Mr. A emailed Ms. O on the 22nd January, 2010 and attached draft Terms of
Reference which he described as “a first draft”. This draft provided:

“


The inquiry is established, under the Chair of (_______________)
o

To undertake a review of the disclosures made by [Ms.D]and [M. E], and

o

To identify if any issues arise that may require further investigation.

17

Ms. R’s proposed involvement appears to have come about at the suggestion of Ms. K as there is
an email from Ms. R of the 27th January to Ms. O in which she states “[Ms. K] asked me to link with you
in relation to support I may be able to give you for an investigation that is to be conducted into a matter
that was raised through the HSE’s Protected Disclosure process .” Ms. R, in her observations and
comments to me indicated that her role was limited to advising in relation to the investigation
methodology and that she did not have any details of the case. She also supplied me with copies of
emails that supported this.
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The Inquiry will commence on dd/mm/yy and will be expected to last for a period
of approximately (x) weeks/months.



The Inquiry Team will adhere to the principles of natural justice in all its
arrangements and will apply the civil standard of proof i.e. ‘balance of probabilities’
in determining facts.



The Chair and Inquiry Team will be afforded the assistance of all staff (including
former staff) and other relevant personnel.



The Chair and the Inquiry Team will have access to all relevant files and records.



The Inquiry Team shall submit a report which will establish the facts, reach
conclusions, make such recommendations as may arise based on the facts
established, and identify any lessons that can be learned”

2.2.52

As referred to above, the documentation shows that Mr. G had already referred to
draft Terms of Reference in his emails of the 11th January, 2010 and 15th January,
2010 and had attached a draft to each of these emails. It would therefore appear
from Mr. A’s description in his email of the 22nd January of the attached draft being
a first draft that he was not involved up to this time in drafting the Terms of
Reference and possibly that he was not even aware that Mr G had already
provided two drafts. In his email of the 22nd January, 2010 Mr. A stated, inter alia:

“Arising from recent discussion, I suggest we meet with [Mr. G] to agree the following:

2.2.53



Terms of Reference (first draft attached)



Chair of the review.” [Emphasis added]

Mr. A also sent an email on the 29th January, 2010. He attached a draft of the
Terms of Reference, which he described as a further draft of the Terms of
Reference taking account of the draft which had been submitted by Mr. G and
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suggesting that this could be used for discussions with Mr. G when they met. A
draft of the Terms of Reference accompanies the page containing these emails in
the documentation with which I have been provided but it is not clear whether this
is the first or second draft. However, it is significant because Mr. Devine is named
in it as Chair of the Inquiry rather than Mr. B. This is the first reference in the
documentation to Mr. Devine. Once again, it is impossible to deduce from the
papers when, how or by whom Mr. Devine was first suggested as Chair.

2.2.54

It appears from the documentation that the first contact with Mr. Devine was a
telephone call from Ms. O’s office. This was confirmed by Mr. Devine at interview.
This call was followed by an email of the 1st February from Ms. O’s office to Mr.
Devine in which Mr. Devine was thanked for confirming his availability to meet to
discuss “the Protected Disclosure of Information – [the Service Provider] case in
.......at 5pm on Tuesday 9th February, 2010. Agenda and supporting
documentation to follow asap.” It appears from a subsequent email (of the 8th
February), that this meeting was rescheduled to the 16th February, 2010.

2.2.55

The account of how Mr. Devine was first contacted which emerges from the
documentation is consistent with the account that Mr. Devine gave at interview.
He described how he received a call from Ms. O’s assistant on the 1st February,
2010 and was asked if he could attend a meeting on the 9th February. He then
received a phone call requesting to reschedule the meeting to the 16th February.
He recounted how he received draft Terms of Reference on the 9th February which
included his name as Chair of the Inquiry. I have seen an email of the 9th February
from Ms. O to Mr. Devine with draft Terms of Reference attached which are stated
to be subject to change.
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2.2.56

By email of the 16th February, 2010 from Mr. A to Ms. O (copied to Ms. R of the
SIMT), Mr. A attached draft Terms of Reference for discussion at a meeting
arranged for that afternoon which would seem to have been the rescheduled
meeting from the 9th February i.e. the meeting with Mr Devine. These Terms of
Reference are different to the drafts referred to above. However, they are closer
in terms to the drafts circulated by Mr. G than the ones circulated by Mr. A on the
22nd January and the 29th January. By this stage the proposed membership of the
investigation team was named as being Mr. Conal Devine alone. This draft was
then forwarded to Mr. G.

2.2.57

The meeting of the 16th February, 2010 was discussed with Mr. Devine in our
interviews and he identified it as being the occasion of his appointment. This is
obviously directly relevant to the question of the procurement process that was
applied.

2.2.58

He explained that he met Mr. A when he turned up for the meeting on the 16th
February, 2010. He knew Mr. A from a previous dealing with him. He also
recognised Ms. O, having met her in the context of a review of the General
Practitioner out of hours service that he had conducted in 2002. Mr. G was also
in attendance and it was explained to him that Mr. G was the Protected Disclosures
Authorised Person. Mr. Devine knew Mr. G from having dealt with him in a number
of industrial relations matters.

2.2.59

Mr. Devine stated that at the meeting he was given a brief explanation of the case
and that he asked why HIQA should not conduct the Inquiry and was told that it
was outside their remit. It was explained that Mr. G was to create a process for the
investigation of the Protected Disclosure and that a bespoke procedure was to be
developed as there was nothing in the HSE suite of policies appropriate to the
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situation. Mr. Devine stated that he informed the meeting that such an inquiry
would need a good team including a person with Principal Social Work experience,
ideally with experience of intellectual disability and fostering and child protection
work. It would also require administrative support from the HSE and cooperation
in respect of retrieving files. He suggested two individuals with whom he had
worked previously on other inquiries. The meeting decided to approach both of
these people. As it turned out, neither of them were ultimately appointed to the
team. It was subsequently decided that one of them would not be suitable as there
could be an appearance of a conflict due to one of the matters that had been
introduced by Ms. D in her email of the 17th January, 2010.

2.2.60

It seems to me that it must be concluded from a consideration of the documents,
and then supported by the information provided at interview, that Mr. Devine had
already been firmly selected before this meeting. What is not clear from the
documentation is how he came to be selected. I have not been provided with any
record of a discussion in relation to him. The only times that there is any reference
to him in the documentation dating from before this meeting is when he is named
in the draft Terms of Reference circulated by Mr. A on the 29th January, 2010 and
in the email to Mr. Devine himself from Ms. O’s office of the 1st February, 2010. In
her submissions on my draft Report Ms. O states that she was not involved in the
nomination or selection of Mr. Devine.

2.2.61

At interview, Mr. A did provide some information and explained that he is almost
certain that he suggested Mr. Devine because of what he described as Mr.
Devine’s “credibility and the quality of his work” and that he has a memory of
having been at a meeting where that was done. Presumably this was an earlier
meeting than the one on the 16th February, 2010. I have not seen any minute of
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such a meeting. Mr. A also explained that while he had never worked directly with
Mr. Devine, he was familiar with his work as Mr. Devine had worked on a particular
matter with which Mr. A had had a peripheral involvement. He could not remember
exactly what his involvement was but thinks that it is likely that he had been asked
to read a report or a draft report on behalf of the HSE that had been prepared by
Mr. Devine. Mr. A confirmed that he was almost certainly involved in the drafting
of the Terms of Reference and was certainly consulted regarding the composition
of the Inquiry Team. He recalled saying that there should be both a disability and
child protection specialist and also a gender mix on the team. He was certain that
he had recommended Ms. S, one of the members of the Inquiry Team as he knew
her and in fact she used to report to him. He did not believe that he knew the other
person who had been suggested. As set out above, the documentation supports
Mr. A’s belief that he was involved in the drafting of the Terms of Reference. He
had been asked by Mr. I to support Ms. O and, given that he is referred to as
having suggested members for the Team, it seems likely that his belief that he was
consulted regarding the composition of the Team is correct. Certainly, there is
nothing in the documentation to suggest otherwise or to suggest that Mr. A’s
recollection is incorrect.

2.2.62

There is no minute of the meeting of the 16th February, 2010, recording Mr.
Devine’s appointment. Indeed, it does not even appear from Mr. Devine’s
description of this meeting that there was an express discussion of his
appointment or the terms and conditions of same. The discussion at the meeting
appears to have been based entirely on the premise that Mr. Devine was being or
had already been engaged and that he was agreeing to undertake the work. There
can be no doubt that the outcome of the meeting was Mr. Devine’s engagement.
This is clear from what the documentation shows happened the following day.
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2.2.63

Firstly, Mr. A sent an email at 10.04 on the 17th February, 2010 to Ms. O’s office,
Mr Devine and Mr. G (copied to Ms. R) attaching draft Terms of Reference
following the previous day’s meeting.

2.2.64

Secondly, the actual Protected Disclosures were sent to Mr. Devine. Mr. G sent
an email on the 17th February, 2010 to Ms O, Mr. A, Ms. R and Mr. Devine
attaching copies of the letter of disclosure of the 20th November, 2009, the further
details of disclosure of the 26th November, 2009 and the further letter of the 17th
January, 2010 and stated that they should be appended to the Terms of Reference
along with the 29 appended documents. This was confirmed by Mr. Devine at
interview.

2.2.65

Thirdly, Mr. G also emailed Ms. D on the 17th February, 2010 and confirmed that
Mr. Devine had agreed to chair the investigation, describing him as “independent,
legally qualified with lots of relevant experience.”

Mr. G also explained that

“considerable progress has been made and the terms of reference are being
finalised.” This led to a reply from Ms. D asking whether an issue which she had
raised about a service provider “can be explored by the investigation team”. Mr. G
passed this query on to, inter alia, Mr. Devine.

2.2.66

All of this is absolutely consistent with Conal Devine & Associates being, at that
stage, the party appointed to chair the Review. There were further contacts of a
similar nature in relation to finalising the Terms of Reference and the appointment
of the other members of the team over the course of the following couple of weeks,
reinforcing the conclusion that Conal Devine & Associates had already been
appointed.
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2.2.67

Mr. Devine explained to me that there was no discussion whatsoever of his fees
either before, at, or after the meeting on the 16th February, 2010. Mr. Devine’s
impression is that he had done a significant amount of work for the HSE on various
projects and that his rates would have been well-known to the HSE. Mr. Devine
did explain that he had chaired previous inquiries on behalf of the HSE and had
not been asked to tender for those either but that he had been asked to tender for
large consultancy type tasks. He was successful in some of those tenders and
unsuccessful for others. He also explained that he took 8% off his daily rate in
accordance with the discount which the State and statutory bodies were insisting
on at that stage. He stated that he submitted his first interim invoice in May, 2010
and that no query was raised in relation to his rate. Mr. A stated that he had no
discussion about Mr. Devine’s fees either prior to or after Mr. Devine’s appointment
but said that this was not his function. He also stated that he would not be surprised
if no one asked Mr. Devine about his fees, which supports Mr. Devine’s
recollection. Mr. A did also say that it was not seen as something requiring a
procurement process but also pointed out that the SIMT (through which he was
involved) was not the procuring or commissioning body.

2.2.68

There is no reference in the documentation from this time to Mr. Devine’s fees that
shows that there was any internal discussion or consideration of Mr. Devine’s fees
(which is consistent with Mr. Devine’s recollection) so it is unknown from the
documents and cannot be established from the documentation whether Ms. O, the
Interim Assistant National Director of the HSE South, Mr. A and/or Mr. G were
aware of Mr. Devine’s normal fee and whether the decision to appoint Mr. Devine
was made by Ms. O in the light of that knowledge, or whether she made the
decision to appoint him without knowing his normal fees. However, Ms. O
confirmed in her submissions on my draft Report that “Mr. Devine had previously
completed work for the HSE on various projects and in this regard there was an
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awareness of his rates and also an acknowledgement of the 8% reduction for his
daily rate”.

2.2.69

In all of those circumstances, in my opinion, in the absence of anything in the
documentation to indicate how Mr. Devine was selected or to suggest that there
was any discussion or assessment of Mr. Devine’s fees and suitability, or any
attempt to negotiate a fee with him, I cannot conclude that the process employed
by the HSE leading to the engagement of Conal Devine & Associates on the 16 th
February, 2014 was adequate. I must emphasise that it seems to me that Mr.
Devine was suitable and qualified in the sense of having the necessary expertise
and independence for the project. A short resumé is attached to the Devine Report
and it is clear from same that Mr. Devine has extensive relevant experience and
expertise. It also seems to me from my consideration of the work that was actually
done by the Inquiry Team led by Conal Devine & Associates that in fact the HSE
got value for money. However, I have been asked to examine the process, not the
outcome. The process that is disclosed by the documentation is that Mr. Devine’s
name came to be suggested by someone during January, 2010, a decision was
made to appoint him, he was invited to a meeting which took place on the 16th
February, 2010 and he was engaged at that meeting. There is no record of any
formal evaluation of Mr. Devine’s qualifications or suitability for the project, no
record of any formal evaluation of his fees and no formal record of any attempt to
negotiate a fee with him, no record of any sort of competitive process and no
record of any comparison of Mr. Devine against any other possible candidates.

2.2.70

I am required to consider the procedures and process followed by the HSE in
procuring the services of Conal Devine & Associates and, in particular, the
adequacy of those procedures and process in order to comply with any relevant
procurement rules, to procure those services at a competitive rate with due regard
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for the necessary expertise and to ensure the independence of those carrying out
the review. There are thus three elements to the examination that I am required to
carry out (and of course there is a degree of overlap between them). I am required
to consider whether the process was adequate:

(i)

To comply with any relevant procurement rules;

(ii)

To procure those services at a competitive rate with due regard for the
necessary expertise and

(iii)

2.2.71

to ensure the independence of those carrying out the review.

To a certain extent I have dealt with (ii) in the preceding paragraphs and will return
to it below.

Relevant procurement rules

2.2.72

By letter of the 4th April, 2016 I requested the HSE to provide me with “a copy of
all relevant procurement rules” and stated:

“These should include the rules which applied at the time of the appointment of Conal
Devine & Associates and Resilience Ireland. There is express reference in the
documentation that you previously provided to “procurement guidelines 2009 and
2014” and “NFR Guidelines”. I would appreciate if you would forward copies of those
documents.”
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2.2.73

In response to this request, the HSE subsequently provided me with a document
entitled “Health Service Executive Procurement Policy” and a volume of “Health
Service Executive National Financial Regulations”.

2.2.74

The Procurement Policy is undated but is copyrighted in 2006 so would appear to
have been operative in 2010 at the time of Conal Devine & Associates’
engagement.

2.2.75

The National Financial Regulations consist of sets of regulations which apply to
different areas of activity as diverse as Payroll, Fixed Assets and Accounting,
Franking Machines, Travel and Subsistence and many others and include
“National Financial Regulation Introduction to National Financial Regulations NFR
– 00 Ver. 3.0 9/10/2014)”, “’Purchase to Pay’ Process Ver 4.0 12/20/2013” and
“National Financial Regulation Engagement and Management of Consultants NFR
-09 Ver 3.0 10/09/2014”.

2.2.76

As can be seen, the versions of the National Financial Regulations (“NFRs”) with
which I was provided in response to this request post-date the engagement of
Conal Devine & Associates. As I have been assured of the HSE’s full cooperation,
and requested the HSE to provide me with a “copy of all relevant procurement
rules [which] should include the rules which applied at the time of the appointment
of Conal Devine & Associates”, I had to presume, when preparing my initial draft
Report that there was no other version of these regulations, the NFRs, which
applied at the time of Conal Devine & Associates’ appointment and with which I
have not been provided. In fact I was subsequently provided, at a very late stage
in the process, on the 11th August, 2016, after circulation of my amended draft
Report, with an earlier version of the “NFR Purchase to Pay” and “NFR 09
Engagement and Management of Consultants Regulations” and was informed by
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the HSE that these were in force at the time of the engagement by the HSE of
Conal Devine & Associates.

2.2.77

There are, of course, legislative measures governing procurement processes by
public bodies, such as the European Communities (Award of Public Authorities
Contracts) Regulations 2006. These are not of direct application to the Devine
Inquiry as they applied to public contracts which exceed a value of €211k. I also
understand from my own research that the Department of Finance has published
Public Procurement Guidelines and I have considered same.

2.2.78

As noted above, the version of the NFRs with which I was originally provided postdated the engagement of Conal Devine & Associates and, therefore, did not apply
to that engagement. I therefore stated in the original draft Report that the rules
against which I had to examine the HSE’s procedures’ compliance are those
contained in the “HSE Procurement Policy” document because this pre-dates the
engagement of Conal Devine & Associates. In fact it appears that consideration
must also be given to these earlier versions of the NFRs, described by the HSE in
its submissions on my amended draft Report as “NFR Purchase to Pay V.1
October 2006) (updated December 2011)” and “NFR 09 Engagement and
Management of Consultants V1 September 2009 (updated December 2011)”18..

2.2.79

The “Health Service Executive Procurement Policy” is a short document with little
detail. It runs to 24 pages and includes photographs and tables as well as text. It,
therefore, does not consist of a detailed set of rules. Of course, the Department
of Finance Guidelines also apply. These contain far more detail than the HSE

18

As is clear from these descriptions, both of these NFRs are described as having been updated in December,
2011 (ie post-dating the engagement by the HSE of Conal Devine & Associates). It is unclear to me whether the
copies of these NFRs which were provided to me by the HSE are the original version of the updated versions.
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Procurement Policy. However, in substance they reflect the contents of the HSE
Procurement Policy and I, therefore, do not propose to consider the Department
Guidelines separately. It is worth noting that the Department Guidelines state that:

“In general, a competitive process carried out in an open, objective and transparent
manner can achieve best value for money in public procurement ”.

2.2.80

They also state that:

“It is a basic principle of public procurement that a competitive process should be used
unless there are justifiably exceptional circumstances”.

2.2.81

The Foreword to the “Health Service Executive Procurement Policy” states, inter
alia:

“....we must make sure that every time we spend a euro, we secure the best possible
value. In this context, value represents more than simply achieving the lowest cost, but
also means that the product or service being purchased matches its intended purpose. ”

2.2.82

Section 8 of the “HSE Procurement Policy” provides:

“The primary objectives of the HSE procurement policy are to ensure that all
transactions:



Meet the requirements of customers



Give best value for money



Utilise the HSE’s significant purchasing power



Are totally transparent and proportional
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Ensure equality of access to qualified suppliers



Are formally contracted



Fully comply with Government Guidelines and EU Directives applicable to state
bodies



Are undertaken in a professional manner

Key Requirement:

Competitive tendering or other forms of open competition shall be the normal practice
except in exceptional circumstances as set out in this corporate policy statement. ”

2.2.83

Section 5 of the “HSE Procurement Policy” provides, inter alia, that:

“All formal requests for approval must have sign-off by the relevant ‘Commercial
Evaluator’ confirming that the process followed complies with HSE Procurement Policy,
Government Guidelines, EU Directives and that optimum Value for Money (VFM) has
been achieved....

Approval to deviate from any of the procedures set out in this document is reserved to
the Chief Executive Officer, or where appropriate, the Board”

2.2.84

Section 9 states that “[When determining which procedure to use, the maximum
possible monetary value of a contract must be taken into account. Under no
circumstances may a contract be artificially split to circumvent these procedures”
and then sets out in tabular form the procedure to be used for procurement of
services under contracts within certain value bands. It provides that for contracts
with a value between €5,000 and €50,000 a minimum of three quotations must be
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obtained and for a contract of €50,000 or more there must be a formal tender
process.

2.2.85

Paragraph 9.4 provides:

“Intermediate Value Purchases
This procedure must be used for purchases with an estimated value greater than
€5,000 and less than €50,000.

Key Requirement:
To inform intermediate value purchase decisions a minimum of three consecutive
quotes are required.



Expenditure approval of budget-holder required



Sufficient and reasonable amount of time allowed for interested suppliers to
respond



Minimum of three competitive quotations based on specifications returned to
prescribed date



Quotations to be evaluated against predefined award criteria (most economically
advantageous) or on the basis of lowest cost if award criteria is not predefined



Purchase approval at appropriate authority level required



Relevant backing documentation to be held on file for audit purposes

While there is no requirement to advertise on the national public procurement website
(www.etenders.gov.ie) for requirements below €50,000, you are encouraged to do so
if the anticipated response would not be disproportionate, having regard to the value of
the requirement.”

2.2.86

Paragraph 9.5 states:
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“This procedure must be used for purchases with an estimated value greater than
€50,000.

Key Requirement:
Advertise requirement on government etenders website www.etenders.gov.ie.



Formal tendering must be used



Expenditure approval of budget holder required



Specification is required including award criteria



Advertise requirement on www.etenders.gov.ie



Minimum of two weeks’ response time for suppliers



Sealed bids to a prescribed date



Minimum of three competitive bids required



Formal purchase approval supported by clinical/technical and commercial
recommendations



2.2.87

Relevant backing documentation to be held on file for audit purposes.”

The NFR Purchase to Pay V.1 October, 2006 with which I was provided by the
HSE on the 11th August, 2016 runs to 176 pages. The relevant provisions generally
reflect the substance of the HSE Procurement Policy referred to above.

2.2.88

Section 1.5.1 of this NFR Purchase to Pay states:

“These Financial Regulations set out what are, in effect, minimum standards of
financial controls that are acceptable across this very large and diverse organisation .”

2.2.89

Section 2.2 states that amongst the Regulations’ objectives is to “ensure that the
procurement process is open and competitive.”
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2.2.90

Section 2.11.4 provides:

“There is a mandatory requirement to obtain appropriate professional procurement
input where the value of purchases exceeds €25,000.”

2.2.91

Section 2.17 provides that:

“There is a requirement to obtain appropriate professional procurement input where
the value of purchases exceeds €25,000..... ie for purchases in excess of €25,000 the
procurement function should be contacted and guidance sought. ”

2.2.92

Section 2.29 states:

“It is mandatory requirement of these regulations that a competitive process should
be used unless there are justifiably exceptional circumstances (see A2.1 on page 77
which sets out such circumstances).”

2.2.93

Section 2.33.1 states:

“The value of the likely purchase is the major factor in choosing the required method
for sourcing the supplier.”

2.2.94

Section 2.35 provides:
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“A Budget Holder must, if they believe it appropriate, require the use of the more open
methods of sourcing suppliers where the expected value does not make this
mandatory.
...”

2.2.95

Importantly, section 2.36 sets out the “Sourcing Options that Comply with this
Financial Regulation”. Section 2.36.2 provides that:

“The following options may be utilised in cases where either acquiring from stock or
from an existing contract are not possible:
1. Direct approach to one or more potential suppliers seeking quotes – see
variations below but operates within €1 to €50,000 range, excluding VAT.
2. Public Invitation of Tenders (Non EU) – see variations below but operates
between €50,000 to €211,000, excluding VAT for goods/services €5,278,000 for
works).

3. EU Public Tender – see variations below but operates for anything over the
thresholds listed at 2 above.”

2.2.96

Section 2.37 provides that:

“If there is any uncertainty as to which value range the required goods/services fall into
then the next highest range should be assumed and the sourcing options required
for the value range are to be utilised.”

2.2.97

Page 33 of the Regulation contains a very detailed “Sourcing of Supply – Flow
Diagram” which states that where a contract is worth between €50,000 and
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€211,000 a formal tender procedure is to be used and that where a contract value
is less than €250 a minimum of one quotation is required; where the value is
between €250 and €5,000 a minimum of two written quotations is required; and
where the value is between €5,000 and €50,000 a minimum of three written
quotations is required. These rules are reflected in Table 1 of the Regulation
entitled “Table 1 – Sourcing of Suppliers – Summary of Value Thresholds”.

2.2.98

Section 33.1 provides that a “Tendering process is required for all purchases of
Supplies or Services above €50,000 unless available from stock or on contract
and Chapter 3 then sets out detailed provisions in relation to the tender process.
These are reflected in later versions of the NFRs which I refer to in the context of
the HSE’s engagement of Resilience Ireland.”

2.2.99

Appendix A2.1 provides for “Sourcing Options in Exceptional Circumstances.” It
provides, inter alia:

“In exceptional circumstances the sourcing options relevant to the value thresholds
above may not apply or may not apply fully.
These circumstances include:
2.1.1

Extreme Urgency – where necessary to avoid,
(2.1.1)..1. Significant risk to persons
(2.1.1)..2. Significant risk to property
(2.1.1)..3. Significant financial loss to the HSE.

...
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2.1.5

Confidential Contracts

- which required to be placed as such due to

particular sensitivity or special strategic importance to the HSE.
...”

2.2.100

“NFR-09 Engagement and Management of Consultants” provides, inter alia, that
officers of the HSE must “comply with the relevant circulars and follow other
guidelines and in particular all related provisions in the HSE NFR 01: ‘Purchase to
Pay’ Process and HSE Procurement Policy” when engaging consultants. It also
provides at section 9.9 that:

“A competitive process must be used whatever the value and all consultants must be
engaged following such a process.”

2.2.101

This must be read subject to the “Exceptional Circumstances” derogation in the
“Purchase to Pay” Regulations.

2.2.102

The HSE, in its response to my draft Report, emphasised that there was and is a
long-accepted practice that when appointing experts to investigate matters of
urgent public concern a tender process is not used. It must be noted that the focus
of this part of the HSE response was the engagement of Resilience Ireland but the
concerns and principles contained therein are equally relevant to the current
discussion. The HSE stated, inter alia:

“It is accepted practice, when appointing members of the judiciary, senior counsel,
industrial relations experts, clinical experts and others to investigate matters of urgent
public concern, that a tender process would not be necessary or appropriate. Issuing
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a tender which would outline matters of a highly confidential nature, would be wrong.
Just as a government, a Minister, or an Oireachtas Committee might select
appropriately skilled, trusted and experienced persons to conduct reviews or
investigations into matters of urgent public interest, so too do other State entities,
including the HSE....:”

2.2.103

The HSE went on to state, inter alia:

“It should be noted that, as already referred to above, it had not been the practice or
culture at any stage before this to invite tenders to provide such review or investigative
services. This was not because of a disregard for public funds. Indeed the HSE had
and has a culture and strong practice of strenuously negotiating contracts to achieve
best value for money.....In circumstances when a matter of public importance needs to
be inquired into as a matter of urgency, then it is not regarded as an accepted practice
that a tender process would be instigated. To do so would result in inappropriate
delays. However, in circumstances where the subject matter to be inquired into is of a
highly confidential nature it would be even less appropriate to commence a tender
process which may disclose such sensitive material which may be of a highly personal
nature. The HSE is so aware of the confidentiality rights of its service users and the
care it must take when handling personal information, that it is unnecessary to
document this consideration when determining how investigators or reviewers should
be appointed. The appointment of inquiry teams are, therefore, not subject to normal
procurement rules. This is for the following reasons:



The nature of certain inquiries, (such as this one), is that they deal with
sensitive issues and/or vulnerable people. In undertaking a normal tender
process for an inquiry, such as this, it would be necessary to detail certain
aspects of the sensitive case which would not be appropriate to publish or even
permissible to discuss for the purposes of conducting an open tender process.
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In many cases the matters to be investigated may also be the subject matter
of a Garda investigation or civil proceedings.


Inquiries are often urgent and the time periods for open tendering do not permit
the conduct of a tender process in circumstances where the establishment of
an inquiry is urgent.



The scope and extent of inquiries often means that there may only be one
person or collection of persons who possess the technical expertise in order to
deal with the matter. Professional experience and expertise are critical for the
conduct of inquiries and must be the HSE’s primary concern.

Although clearly the EC public procurement rules would not have applied as the value
of the services to be supplied for by Resilience were understood to be less than the EU
threshold levels, even where the services are of a value that come within the remit of
the EU procurement rules these rules provide for exemptions from the normal tender
process and permit awarding authorities in a negotiated procedure without a call for
competition. Regulation 32 of the EU (Public Authorities’ Contracts) Regulations, 2006
refer. Of course, the EU procurement rules would not have applied in the case of the
Devine Investigation either as the total fees charged for that service also fell below the
EU threshold.

Although referred to by [Ms. O] in some of the documentation as a ‘tender’, [Ms. O] did
not in fact conduct a tender process when she sought quotes from three suppliers of
investigative/review services19. She was not, in fact, obliged to conduct any such tender
due to the exceptional circumstances which existed. She was, however, mindful that
she needed to ensure value for money. It was for this reason that she looked to the
market for potential suppliers before reaching her ultimate determination on who to
appoint to conduct this piece of highly specialised work.....When exemptions to the
tender procedures apply or when the thresholds mandating a tender process will not
be reached – and in this case both of these arose – then there is no obligation to

19

This refers to the process leading to Resilience Ireland’s engagement.
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commence a tender process. An authority may decide, in these circumstances, to enter
into a negotiated procedure to obtain the best value for money, if value for money is a
key consideration. Although value for money was not the most important consideration
in the circumstances. Urgency, expertise and competency were the key factors. Mindful
of protecting public funds, [Ms. O] did, in effect, enter into a type of negotiated
procedure. As you will be aware, there are no specific rules which govern how a
negotiated procedure would proceed. It is a matter for the contracting authority to
determine its own procedure in such negotiations.”

2.2.104

Ms. O also said in her response to my draft Report that:

“It was custom and practice to determine the members of an investigation team based
on the required skills, independence, expertise and credibility. However, it is worth
noting since that time significant developments have been made by the HSE in relation
to the Independent Framework for the Procurement process.”

2.2.105

I accept that there was such a practice and that there was a sound basis for it.
There are multiple relevant factors to be considered, in addition and often perhaps
in priority, to cost, when appointing a person to provide the complex personal
service of conducting an inquiry or investigation type process, which may require
knowledge and expertise in diverse areas including, but not limited to, law and
industrial relations, and which may require a person who can manage a difficult,
tense and sensitive process in a way which ensures confidence on the part of the
participants and the public. There are also significant problems in putting such
matters out to open tender because to do so, may, in itself, entail the disclosure of
confidential and sensitive matters. I therefore have no difficulty accepting that such
a practice existed and continues to exist and that in certain circumstances it is
absolutely appropriate and necessary.
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2.2.106

The HSE stated in its submission on my original draft Report that Conal Devine &
Associates were appointed in accordance with this practice and that same was
not unusual either at the time or more recently. The documentation with which I
was provided confirms that this is the approach that was taken to Conal Devine &
Associates’ appointment.

2.2.107

I have to review whether that was adequate to comply with the relevant
procurement rules and not just whether it was in accordance with custom and
practice.

2.2.108

As set out above, the HSE had a formal Procurement Policy in place in 2009/2010
and had an even more detailed formal system in place at the time of the
engagement of Resilience Ireland. The question arises as to whether this longstanding practice was part of and encompassed by the HSE Procurement Policy
and, the NFRs or whether it was a stand-alone informal parallel process which
was not housed within the formal Policy or the NFRs.

2.2.109

The HSE Procurement Policy, the applicable versions of the NFRs (and the
Department Guidelines) do not refer to any other parallel procurement process.
Therefore, it must follow that if the appointment of individuals to chair inquiries or
investigations was a stand-alone separate practice outside of the formal published
Procurement Policy and NFRs then, by definition, the appointment by the HSE of
Conal Devine & Associates could not be said to have been adequate to comply
with the relevant procurement rules (even if it was absolutely in accordance with
the long-standing accepted practice)., unless it just so happened to have followed
the scheme of those rules. It would be inadvisable, in my view, for the HSE to have
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a formal publicly stated Policy and financial Regulations in place and to have an
informal parallel practice which was not housed within, or cross-referenced in, the
formal Policy and Regulations

2.2.110

It is not entirely clear from the extensive quotes from the HSE’s submission on my
draft Report whether the HSE considers that long-accepted practice to have been
housed within and permitted by the Procurement Policy and, the NFRs, or to be
separate and distinct from that Policy and those Regulations. On the one hand, it
is stated in the above quote from the HSE that the “appointment of inquiry teams
are, therefore not subject to normal procurement rules”. This suggests that the
practice is not to be considered as being encompassed in the formal Policy or
Regulations. However, later in the submission, as quoted above, it is stated that
“[Ms. O] was not, in fact, obliged to conduct any such tender due to the exceptional
circumstances which existed”. There are also several references to “urgency” and
“confidentiality”, both of which are “exceptional circumstances” within the meaning
of the Procurement Policy and Regulations. This would place the practice very
much within the framework of the formal policy.

2.2.111

As stated above, in my view, it would be preferable for all methods of procurement
to be provided for and dealt with in one Policy and set of Rules. It does seem to
me that the Procurement Policy and, the NFRs, by permitting derogations from
normal processes in exceptional circumstances, does in fact encompass and
permit a practice, such as the one described by the HSE, which would not
otherwise comply with the procurement processes contained in the Policy and
Regulations.
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2.2.112

I must, therefore, also examine the process used by the HSE to engage Conal
Devine & Associates by reference to the provisions of the HSE Procurement
Policy.

2.2.113

Section 9.8 of the HSE Procurement Policy provides:

“Exceptional Circumstances

Derogations from normal procedures may be used in exceptional circumstances, such
as:


Urgency



Proprietary materials



Additional deliveries



Bargain purchases



Confidential contracts



Statutory type purchases

Use of exceptional circumstances does not permit a departure from EU Procurement
Directives and must be approved at the appropriate authority level as delegated by the
CEO....”

2.2.114

Appendix 3 of the Policy explains the meaning of these exceptional circumstances
in greater detail. The Urgency exception applies “in cases of extreme urgency,
where an immediate purchase must be made in order to avoid significant risk to
persons or property or significant financial loss to HSE”. “Confidential Contracts”
means “contracts that are particularly sensitive and of special importance to the
HSE and which require to be placed on a confidential basis.”
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2.2.115

It is clear from section 9.8 and Appendix 3 that the HSE is entitled to not go to
open tender even where a contract is likely to be in excess of €50,000 in
exceptional circumstances. This is also reflected in Appendix A2.1 of the NFR
Purchase to Pay Regulations quoted at paragraph 2.2.99 above. An inquiry or
investigation will almost always involve circumstances that are defined as
exceptional in the Procurement Policy, i.e. confidential matters or circumstances
of urgency.

2.2.116

The question arises whether, where exceptional circumstances exist, the HSE is
free to procure the service in any or such manner as it sees fit, untrammelled by
the processes in the Procurement Policy and the National Financial Regulations.
I do not believe that that would be a correct interpretation of the HSE Procurement
Policy. The fundamental objectives of the Procurement Policy are set out in the
Foreword and paragraph 8 as including securing the best possible value and
giving best value for money and being totally transparent and proportional. These
reflect the Department of Finance Guidelines referred to above which also have
as the default position “that a competitive process should be used....”. It is
noteworthy, that the general requirement is for a competitive process and not
necessarily an open tender process. In my opinion, these objectives are achieved
by the Procurement Policy and NFRs establishing a hierarchy starting with an
open tender process and moving down to a competitive process of 3 consecutive
quotes, and implicitly moving to a negotiated process with one prospective
supplier. In theory, that hierarchical approach and therefore the exceptional
circumstances approach permits the HSE to not use even the negotiated process
it if would be inappropriate to do so in a particular case. It is extremely difficult to
envisage a situation where there could not be a negotiation or that a negotiation
would not be appropriate even where there is only one prospective supplier. It
seems to me that the derogation in section 9.8 means, therefore, that the
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procedures under the Policy must be tailored to suit the circumstances of a case.
For example, if a contract is going to be in excess of €50,000 and therefore should
go to open tender in normal circumstances but this would not be appropriate then
the HSE must go to the next stage down in the hierarchy and use the 3 consecutive
quotes process if that is appropriate. In turn, if that would be inappropriate, then
the HSE can move to a negotiated process with one prospective supplier. This is,
perhaps, best illustrated by a hypothetical matter which is both urgent and
confidential and which will exceed €50,000. These are, of course, exceptional
circumstances within the meaning of the Policy.

Due to such matter being

confidential the HSE would not be obliged to use an open tender process
(notwithstanding the value exceeding €50,000). It should, therefore, use the 3
quotations process but due to the matter also being urgent, the HSE would not be
obliged to do so because it would not have sufficient time and could therefore
simply negotiate with the individual or entity who the HSE considers to be best
suited to the task. In that illustration, if the urgency did not exist there would be no
immediately obvious reason why the three quotations process should not be
applied and in the absence of such reason the HSE would be obliged to do so.
That seems to me to be the correct interpretation of the Procurement Policy as it
stood in 2009 and the then applicable NFRs as provided to me by the HSE . There
are good and sound reasons why the default position for HSE procurement of
services should be a competitive process. As stated above, there are also good
and sound reasons why a competitive process may not be appropriate in certain
circumstances. This is particularly the case in relation to the engagement of
individuals to provide complex and multi-faceted personal services such as the
conduct of an investigation where there are serious issues of public concern. Such
a process requires personal expertise in a number of areas and cost, while a
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factor, should not be the key or determinative factor20. Even if exceptional
circumstances exist and the HSE may deviate from the relevant normal process,
some of the rules in the Procurement Policy and the Regulations, will still apply,
such as the requirement that “relevant backing documentation....be held on file for
audit purposes” and the requirement in section 5 that approval to deviate from any
of the processes set out in the document be given by the CEO or the Board or
(under section 9.8) by the appropriate authority level as delegated by the CEO.

2.2.117

I certainly have no difficulty accepting that the circumstances involved in this case
were such as to amount to exceptional circumstances within the meaning of of the
Procurement Policy and the NFR, thereby permitting a derogation from normal
procedures. The matter was not urgent in the sense of Appendix 3 as the purchase
was not one which had to be made to avoid significant risk to persons or property.
It was, however, undoubtedly a confidential contract, i.e. one that is particularly
sensitive which requires to be placed on a confidential basis. Thus, it does seem
to me that the HSE was justified in derogating from the normal process and in
those circumstances was not obliged to engage in a tender process. Indeed, I
agree with the HSE’s submission, that such a tender process would probably have
been inappropriate and unworkable given the subject matter. There was therefore
no inadequacy in relation to complying with the relevant procurement rules arising

20

I have considered a point made to me by the HSE in their submissions that neither Part 14 of the Health Act,
2007 which provides for the appointment of investigators of Protected Disclosures or the Procedures on
Protected Disclosers of Information in the Workplace state that a procurement process must be engaged to
appoint an investigator. This simply means that there is no statutory requirement under that Act for such a
process – it does not disapply such policies or rules as the HSE may put in place or as may derive from elsewhere.
The fact that the Procedures on Protected Disclosures of Information themselves are silent is not, in my view,
determinative because it seems to me that all policies must be read together. However, I accept that the silence
of both these instruments on the matter of a procurement process could well have reinforced the belief that
there was no requirement for a procurement process in the case of these types of inquiries.
I have also had regard to a point which the HSE made in its submission about the need, in many instances, to
ensure that there is no objection from employees and unions to the appointment of a particular person to carry
out an investigation. This is, of course, a relevant consideration in determining how a service may be procured
but it seems to me that it can be accommodated under the exceptional circumstances derogation of the Policy.
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from the fact that the contract was not the subject of an open tender. One can
readily see why such a process would have been wholly inappropriate.

2.2.118

It seems to me that it was appropriate and in accordance with well-recognised
practice in relation to investigations and inquiries for Conal Devine & Associates
to have been engaged without an open tender process. However, it is also clear
that they were not engaged following a process whereby the HSE sought quotes
from three prospective suppliers. I accept that this was in accordance with what I
understand the custom and practice to have been and it is therefore
understandable that the HSE did not take that step. However, in light of my
interpretation of the HSE’s own Procurement Policy and Financial Regulations, my
view is that this was not in accordance with the relevant procurement rules. Given
that I accept that the procurement took place in accordance with the normal
practice, I am also of the opinion that the fact that 3 quotes were not obtained was
not a conscious disregard of the Policy.

There is certainly nothing in the

documentation to suggest that there was any such conscious disregard of the
Policy. As stated above, it seems to me that there are good reasons why a public
body should not be compelled to engage in a competitive tender process in respect
of certain types of services. However, if that is to be the case, such a derogation
should be explicitly stated in the relevant policy and rules.

2.2.119

As adverted to above, there may be circumstances where even the 3 quotes
process may not be appropriate or workable. Even if the circumstances were such
that the process of seeking 3 quotes was not appropriate and the HSE was entitled
to obtain those services by way of a negotiated process, it is clear from the
documentation and the submissions received by me that no negotiation in respect
of Mr. Devine’s fee took place.
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2.2.120

In those circumstances the process and procedures could not be said to have
been adequate to comply with the relevant procurement rules.

2.2.121

Even if the HSE was entitled either by way of a longstanding separate process, or
under its own Procurement Policy to use the negotiated process, in my opinion
one cannot conclude that the process was adequate to ensure that the best price
was obtained where there is no evidence of even an evaluation of Conal Devine
& Associates’ price or an attempt to negotiate with him in relation to it prior to
awarding the contract to him.

2.2.122

In summary, a process began when the Protected Disclosures were made on the
20th November, 2009, which eventually led to a decision in or around December,
2009/January, 2010 to establish an investigation which would be chaired by a
person who was independent of the HSE. Two names in particular appear at
different times in draft Terms of Reference as possible chairs. Ultimately, a
decision appears to have been made to appoint Mr. Devine in late January/early
February, 2010 because he was invited on the 1st February to a meeting which
took place on the 16th February, 2010. The meeting and correspondence
immediately after the meeting clearly proceeded on the basis that Mr. Devine
would be chairing the Inquiry. There is no evidence in the documentation of any
discussion either before, at or after this meeting of Mr. Devine’s fees and therefore
no evidence of any negotiation in relation to them. The documentation does not
show any evidence by the HSE of either Mr. Devine’s fees or suitability being
discussed or any comparison between Mr. Devine’s fees or suitability against
those of any other possible candidate.

2.2.123

In those circumstances, while it seems to me that the HSE did engage a suitably
qualified and expert person who provided value for money, I am required to
83

examine the process and not the outcome, and the documentation does not
disclose a process which was adequate to ensure compliance with the relevant
procurement rules or to ensure that the best price was obtained.21

2.3

THE APPROPRIATENESS OF THE DURATION OF TIME

2.3.1

I am required to examine the appropriateness of the duration of time that it took to
conduct the Inquiry.

2.3.2

The documentation overwhelmingly leads to the conclusion that Conal Devine &
Associates were engaged on the 16th February, 2010, but it would be incorrect and
unfair to the Inquiry Team to conclude that the time period for the Review
commenced on that date. This is because a number of issues had to be finalised
even after the meeting of the 16th February, 2010, including the membership of the
team22 and the Terms of Reference. This finalisation of the Terms of Reference
was given an added dimension by a query from Ms. D in relation to the another
service provider and the emergence of another Protected Disclosure, this time
from within the HSE, both of which occurred after the meeting on the 16th February,
2010.

21

I have been informed in submissions that the HSE has now,”following a procurement process, put in place a a
Framework Panel under 4 categories comprising 18 companies which allows the HSE to source suitably qualified
expertise to assist when conducting inquiries, investigations and reviews in relation to safety incidents and
reviews of complaints. The 18 qualified parties on the Framework Panel are available for the HSE to use as and
when required using a negotiated procedure” and that “The HSE is also putting in place a National Independent
Review Panel with an independent Chair and Review Team who will be responsible for investigating a range of
serious incidents. It is intended that in the first instance, the Review Panel will focus on serious incidents that
occur in disability services within the HSE and HSE funded services.” I have not inquired into these measures as
they are outside my Terms of Reference.
22
As adverted to above, at that stage Mr. Devine was the only suggested member.
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2.3.3

The first of these matters arose when Mr. G emailed Ms. D on the 17th February,
2010 and confirmed that Mr. Devine had agreed to chair the investigation,
describing him as “independent, legally qualified with lots of relevant experience.”
Mr. G also explained that “considerable progress has been made and the terms of
reference are being finalised.”

2.3.4

Ms. D replied to Mr. G by email on the 18th February asking whether a particular
issue (the involvement of that other service provider) which she had raised in her
email of the 17th January, 2010 would be explored by the Inquiry. She stated that
“I have learned new information relating to [the other service provider] that leads
me to understand that concerns relating to the placement may have gone back
further than I had initially thought, and so I just want to check that this can be
explored by the investigation team.” She also went on to say that her working
relationship with the HSE had become particularly difficult of late. Mr. G passed
this query on to, inter alia, Mr. A, Ms. O’s office, Ms. R and Mr. Devine.

2.3.5

Mr. Devine explained at interview that when he received Ms. D’s email of the 18 th
February, 2010 from Mr. G it raised a question in his mind as to the
appropriateness of the involvement of one of the individuals who had been
suggested as a possible member of the team because he felt the addition of the
element raised by Ms. D “may compromise [the individual’s] involvement in the
eyes of the discloser” and he advised that they should consider someone else. He
suggested Ms. T, who had been a Principal Social Worker in intellectual disability
with the HSE as he had worked very well with her on a previous inquiry. This was
a responsible and appropriate reaction. It is to be noted that this was the first time
in the documents that the name of the person who was to be replaced was
mentioned. It is not clear to me therefore when and by whom she was first
suggested, but it is likely to have been at the meeting on the 16th February, 2010.
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2.3.6

On the 1st March, 2010, Mr. A emailed Ms. O, Ms. R, Mr. G and Mr Devine
attaching what were described as “Final Draft Terms of Reference” and
“Methodology” and asked the recipients for their observations. Mr. G replied with
3 suggested changes.

2.3.7

On the 2nd March, 2010, Mr. A emailed Mr. Devine (copied to Ms. O) to inform him
that he had spoken to one suggested member of the team, Ms. S, and that she
was happy to assist in the inquiry.

2.3.8

Also on the 2nd March, 2010, Ms. O’s office emailed Mr. A and Mr. Devine to
confirm that a teleconference had been set up for the 10th March. It appears from
this email that there had been a teleconference earlier on the 2nd March.

2.3.9

On the 3rd March, 2010, Mr. Devine informed Mr. A, Ms. O and Mr. G that he had
made contact with the disclosers, Ms. D and Ms. E, on the 2nd March. Mr. Devine
met Ms. D and Ms. E the following Monday (the 8th March, 2010). It appears that
Mr. Devine outlined the methodology for the process. Ms. D subsequently sent on
a lot of information. He arranged to meet and met Ms. D and Ms. E for the first
formal meeting on the 25th March, 2010. There are some discrepancies between
Mr. Devine’s recollection of the dates of these contacts and that of Ms. D and Ms.
E but nothing of substance turns on them.

2.3.10

The second added dimension to the finalisation of the Terms of Reference, in
addition to the issue that was raised by Ms. D, was the emergence of another
Protected Disclosure. On the 3rd March, 2010 Mr. G emailed Mr. Devine, Ms. O
and Ms. R advising them that he had been dealing with another Protected
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Disclosure in relation to the same HSE area which “is principally a human resource
issue”. This has been made by Mr. N23. However, it appears that Mr. N sent two
letters of the 1st March, 2010 to Mr. G; one dealing with what Mr. G described as
“a human resource issue” and the other expressly dealing with care and welfare
issues related and similar to the issues which had been raised by Ms. D and Ms.
E. Mr. G attached this second letter to his email of the 3rd March, 2010 to Mr.
Devine, Ms. O and Ms. R24.

2.3.11

Mr. G stated in his email of the 3rd March, 2010 to Mr. Devine, Ms. O and Ms. R
that:

23

The origin of Mr. G’s interaction with this discloser (Mr.N) appears to have been a Protected Disclosures of
Information Form dated the 14th December, 2009 together with an “attached addendum”. The addendum states
that the disclosure “is in regard to poor service delivery in relation to our vulnerable clients, substantial waste of
public funds, and failure to comply with health and safety legislation.” The contents of the addendum focus on
a significant human resource issue arising from the transfer of an individual from one county to another, the
one where Mr. N was working. Mr. G acknowledged receipt of this Protected Disclosure of Information Form on
the 18th December 2009 and indicated that he would be in touch in the New Year.
24

One of Mr N’s letters of the 1st March, 2010 opens with a reference to him having met with Mr. G earlier that
year. For the most part, this letter expanded on the human resource/management issues that had been outlined
in the addendum to the Protected Disclosures of Information Form of the 14 th December, 2009. It also sought
to make clear how these difficulties may impact on service delivery and therefore client care and welfare. It also
made specific reference to the condition of the social work department in the county that is directly relevant to
the concerns about Grace. It is clear to me from the documentation that I have been provided with that there
appears to have been very serious difficulties in the workings of the relevant social work department. It is not
the function of this Review to establish whether this was in fact the case and, if so, why this was so and whether
it impacted on service delivery and care of service users. However, based on my impression of the difficulties
and the extent of them I recommend that the proposed Commission investigate these matters.
Mr. G also sent a copy of the letter of the 1st March, 2010 to Ms. J and Ms. K by letter of the 3 rd March, 2010
and informed them that he had brought this to the attention of Ms. O who was commissioning the Devine
inquiry at that stage. This letter also enclosed the other letter of the 1st March, 2010 which Mr. G described as
raising concerns principally of a human resource nature “but also critical of the social work department in
[named county].” Mr. G also wrote to the National Director of Human Resources and attached a copy of the
letter of the 1st March, 2010 (which I take to be the letter raising the human resource issues and Mr. N’s
addendum of the 15th December, 2009). Mr. G also enclosed his letter to Ms. J of the same date.
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“when I met [Mr.N] to discuss his particular disclosure I became aware that he knew
that the [Service Provider] employees in question had also made a Protected
Disclosure.
He did not know the details of their disclosure but as he outlined concerns about the
services in the area it was evident he was also referring to issues raised by the [Service
Provider] employees.

I asked him to let me have details of his concerns about the care of clients in the area.

[Mr.N’s] attached letter dated 1 March 2010 was received today. You will note that his
reference to the terms of reference for the [Service Provider] employees disclosures.

I would like to inform him that the concerns outlined in his letter will be addressed by
Conal’s investigation.”

2.3.12

It is clear that the letter referred to in these penultimate and final paragraphs was
the letter containing details of Mr. N’s concerns about the care of clients, i.e. the
one referring to the other Protected Disclosures made by the employees of the
named Service Provider, rather than his disclosure about the human resource
issues. I appreciate, of course, that the matters cannot be as neatly divorced as
that.

2.3.13

Mr. N’s letter of the 1st March, 2010 directly made disclosures and complaints in
relation to Grace, who became the subject of the Devine Report, and referred to
other service users and the family with whom these service users had been placed
in most cases for respite periods. The letter also made disclosures about various
actions of and omissions by the health board/HSE.
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2.3.14

It appears from the documentation that the catalyst for Mr. N making this particular
disclosure was his awareness that there was to be some sort of investigation in
relation to Grace and possibly others in the care of the former foster parents and
he wished to assist in the setting of the Terms of Reference. He concluded his
letter of the 1st March by expressing the view that “these matters need to be
thoroughly investigated by the Health Service Executive, but given the
compromising material any investigations should be conducted by officials
unconnected to the former SEHB area” and that “there should be one overarching
investigation into how the [former foster family] came to be carers and carried on
for so long despite serious concerns. There should be particular regard paid to
those identified as alleged victims of abuse, especially [Grace] and [named service
user].” Mr N attached a detailed report that he had prepared in 2008 (7th March,
2008) for the purpose of seeking legal advice from the HSE’s solicitors at the time,
an undated Update Report in relation to the other named service user and an
update report in relation to Grace dated the 22nd April, 2009, thereby making these
reports, which had been prepared for a different purpose, part of the Protected
Disclosure. It is not the function of this Review to make any findings as to the truth
or validity of anything contained in such reports but there is no doubt that this
disclosure and the attachment of these reports contain material which should be
considered by the proposed Commission.

2.3.15

Mr. N’s Protected Disclosure became listed in the Terms of Reference for the
Devine Inquiry as one of the sources of the details of the disclosures to be
investigated.

2.3.16

It appears, therefore, that the Devine Inquiry was not asked to inquire into the
Protected Disclosure made by Mr. N which is described as raising human resource
issues. In those circumstances, while I have been provided with some
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documentation in relation to Mr. G’s inquiries into this Protected Disclosure I do
not propose dealing with this in any detail other than to say, as stated above, that
the question of whether these issues had any impact on the care and welfare of
service users should be examined by the proposed Commission and if such
Commission finds that they did have such an impact, the Commission should also
investigate how that situation was permitted to arise.

2.3.17

On the 4th March, 2010, Mr. A circulated to Ms. O, Mr. Devine and Mr. G what he
described as the final Terms of Reference taking account of feedback received.
The structure of this draft broadly followed the original draft circulated by Mr. G
rather than the one which had originally been circulated by Mr. A and it identified
the documents which contained the details of the disclosure. The email from Ms.
D of the 17th January, 2010 and the information which had been provided by Mr.
N, were, in this draft, added to the material which was identified as containing
details of the disclosure to be inquired into. The attached document, “Final Draft
Terms of Reference Version VII” appears to be dated the 4th March, 2010. This
draft stated:

“Introduction
This is the terms of reference for an inquiry into issues raised and related matters in
the Protected Disclosures made by two employees of [the Service Provider] and which
was commissioned by [Ms. O], Interim Assistant National Director, PCCC South.

Details of the disclosure are outlined in the following which are attached:

-

E-mail dated 20th November 2009

-

Letter dated 26th of November 2009, and supported by documents (Reference 129);
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-

E-mail dated 17th of January;

-

Additional Information has been supplied to the Authorised Person by a HSE
employee on 1st March 2010.

The purpose of this inquiry is to:

-

Establish the chronology of events leading up to the issues disclosed

-

Identify any care/service delivery problems* that may have occurred

-

Identify the causes of the care/service delivery problems

-

Recommend actions that will address the causes of the care/service delivery
problems so that the likelihood of future harm arising from these causes is reduced
as far as is reasonably practicable.

Membership of the inquiry team is:

-

Mr. Conal Devine, Chairperson

-

Person with Child Care Expertise

-

Person with Disability expertise

The Chair, with the approval of the Commissioner may source appropriate expertise
as required from relevant areas.

Through the Chairperson, the inquiry team will:

-

Be afforded the assistance of all relevant staff (including former staff) and other
relevant personnel.

-

Have access to all relevant file and records.

The inquiry team will have regard to the systems analysis method of inquiry outlined in
the HSE Incident Management Tool-kit. It will be conducted in a manner that is impartial
and effective at achieving its purpose and is cognisant of the rights of all involved to
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privacy and confidentiality; dignity and respect; due process; and natural and
constitutional justice.

The inquiry will commence on the first of March 2010 and will be expected to last for a
period of approximately 9 weeks, provided some unforeseen circumstances does not
arise.

Following completion of the investigation, an anonymised draft report will be prepared
by the inquiry team outlining the chronology, findings and recommendations. All who
participated in the inquiry will have an opportunity to give input into the extracts from
the report relevant to them for factual accuracy and to respond to any matters that may
be considered adverse to them. The final anonymised report will be submitted to the
commissioner for appropriate circulation.
The outcome of the report, as far as possible and subject to any legal constraint, will
be communicated to the two employees of [named intellectual disability service
provider] who made the disclosures.

Reference
HSE 2009, “Toolkit of Documentation to Support Health Service Executive Incident
Management.”

* Care delivery problems (CDP’s) are defined as problems that arise in the process
of care, usually actions or omissions by members of staff. They have two essential
features:
-

Care deviated beyond safe limits of practice

-

The deviation had at least a potential direct or indirect effect on the eventual
adverse outcome for the service user, a member of staff or the general public.

Examples of CDP’s are:
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-

Failure to monitor

-

Incorrect with hindsight) decision

-

Not seeking help when necessary

* Service delivery problems (SDP’s) are defined as failures identified during the
analysis of the incident which are associated with the way a service is delivered and
the decisions, procedures and systems that are part of the whole process of service
delivery.”

2.3.18

There appears to have been a teleconference on the 10th March, 2010 and it
appears, from an Agenda and two documents which outline the actions that were
decided, to have been agreed at that meeting that the draft quoted immediately
above was the final draft (obviously subject to the insertion of the names of the
members of the Inquiry Team).

2.3.19

By email of the 23rd March, 2010, Mr. Devine confirmed that Ms. S was prepared
to participate as a member of the Inquiry Team. Mr. Devine also inquired in relation
to the proposed third member, Ms. T, as he had understood that she was to have
been approached by her line manager at that stage25. He also informed Ms. O’s
office that he was scheduled to meet Ms. D and Ms. E the following day and asked
whether the Terms of Reference could be issued.

2.3.20

By email of the 24th March to Mr. Devine (copied to Mr. A) Ms. O’s office confirmed
that the Terms of Reference could be issued to Ms. D and Ms. E. She also
confirmed that she had attempted to contact Ms. T that morning. Ms. O also
provided contact details for the individual who had been nominated to provide
secretarial services to the Inquiry. This HSE employee worked in Ms. O’s office

25

There had been some delay in this. Ms. T was appointed at the end of March.
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and in fact had sent emails on behalf of Ms. O. Mr. Devine, Ms. S and his secretary
met with Ms. D and Ms. E on the 25th March, 2010. Mr. Devine explained that he,
Ms. S and his secretary subsequently assembled as the Inquiry team in a named
county and identified the files that were there and looked for more. Mr. Devine
considers this meeting with Ms. D and Ms. E to have really been the
commencement of the process, albeit noting that even at that point the third
member of the team had not been appointed. It seems to me that this is a
reasonable position for Mr. Devine to take and that objectively it could not fairly be
said that an earlier date could be taken as the start date. It was only at that stage
that the Terms of Reference were finalised in the sense of being circulated to
central players and that any semblance of the Inquiry Team was convened. Indeed
the final Terms of Reference, which included the names of the Inquiry Team
members, were actually only circulated by Ms. O’s office by email of the 13th April,
2010. Even taking the date of the first formal meeting with Ms. D and Ms. E as
the start date could be seen as inaccurate and unfair given that the 3 members of
the team were not in place yet. However, Mr. Devine considers this to have been
the start of the Inquiry Team’s work and it is reasonable in the circumstances that
this be taken as the start date.

2.3.21

I therefore take the 25th March, 2010 as the start date for the purpose of reviewing
and thoroughly examining the duration of time in which the Devine Inquiry was
completed and the Report compiled and whether that duration was appropriate in
all the circumstances, as required by paragraph A3 of the Terms of Reference.

2.3.22

Under its Terms of Reference, the Devine Inquiry was expected to last for a period
of approximately 9 weeks provided some unforeseen circumstances did not arise
i.e. by the end of May 2010 if the 25th March, 2010 is taken as the start date. Mr.
Devine delivered his Report on the 28th March, 2012. Thus, the Inquiry and delivery
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of the Report took 2 years26. The Inquiry and the delivery of the Report took very
significantly longer than envisaged by the Terms of Reference and it would be
easy to jump to the conclusion that the duration of time in which the Inquiry was
completed and the Report compiled was not appropriate. That would be an overly
facile conclusion. Any fair assessment of the appropriateness of the duration of
time must have regard to the amount of work involved. It seems to me that there
could never have been any reality to the work being completed in 9 weeks. Mr.
Devine stated at interview that he told the meeting on the 16th February that it
would not be completed in 9 weeks. This is not recorded in writing in the
documents with which I have been furnished but there is no reason to doubt Mr.
Devine’s assertion. One can appreciate that, given the potential gravity of the
situation, all parties were anxious to learn what had happened as soon as possible.
It is a feature of inquiries that time limits which are manifestly unrealistic are
imposed because everybody is anxious to learn the facts as quickly as possible
but it seems to me that it would be unfair to conclude that the time it took to deliver
this Report is inappropriate simply because it was delivered outside the expected
9 week period. Of course, it remains to be considered whether the period that it
actually took to compile and deliver the Report was appropriate. In order to
determine that question, the reasons for the work taking that length of time must
be examined. In other words, the work that was actually done and the issues that
the Review Team had to deal with and which may have slowed the progress of
the Inquiry have to be examined.

26

Interestingly, Mr. P expressed the view that the process was not concluded until the end of 2012. As will be
referred to later, in June, 2012 following receipt of the Final Report, the HSE decided to again circulate the Report
or relevant extracts from it to relevant individuals or agencies and to invite observations/comments from them.
The process that was put in place in this regard was finished towards the end of 2012.
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2.3.23

Section 2.2 of the Devine Report sets out the work that was done in the course of
the Inquiry in general terms. Obviously, the Devine Report has not been published
and I examine the reasons for non-publication in a later section below. None of
those reasons or possible reasons for non-publication apply to section 2.2 of the
Devine Report and I therefore propose to quote from that paragraph. I do not
propose to quote the section in full as it appears to me to be unnecessary to do
so:

“2.2 Inquiry Process
2.2.1

The Inquiry Team examined the disclosures made through:


An examination of all available files relating to the care and management
of [Grace]



Conducting initial interviews with the Disclosers and all identifiable staff
and former staff who had an involvement in the care and management of
[Grace] from the initial decision to place [her] with [the former foster family]
until the admission of [Grace].....in March, 2009.



Conducting follow up interviews with the Disclosers and relevant staff and
former staff.

2.2.2

Following approximately 21 meetings of the Inquiry Team, including
approximately 33 interviews with staff and former staff, the Inquiry Team
produced a draft chronology of significant events relating to the care and
management of [Grace], 27 redacted versions of that draft chronology were
produced and issued to individuals interviewed and other relevant individuals
who did not present for interview. This documentation was issued on 24 th
November 2010 and recipients were invited to respond to the draft chronology.
15 responses to the draft chronology were received.

2.2.3

One recipient of the draft chronology issued a substantive response via a
solicitor......Acting on that [legal] advice the Inquiry Team provided a
substantive response to that party’s solicitors on 31 January, 2011.
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2.2.4

............

2.2.5

Having regard to the responses to the draft chronology and the exchanges with
....... in particular, the Inquiry Team made revisions to the chronology and
proceeded to prepare draft findings on the basis of the key events as
established.

2.2.6

............

2.2.7

............

2.2.8

............

2.2.9

............On receipt of that correspondence the Inquiry Team proceeded to write
to the former foster mother indicating a series of topics that it wished to discuss
with the former foster mother and made arrangements to meet with the former
foster mother on 17th August, 2011. The interview took place on that date and
the former foster mother signed and returned the minutes of that meeting on
2nd September 2011.

2.2.10 ............
2.2.11 The Inquiry Team concluded draft findings in September 2011 and provided a
number of parties with additional information from 1996, 2001 and 2009 for
comments to that additional information which had not been circulated to the
parties. Thirty redacted versions of draft findings were issued to the various
parties and they were invited to comment on those draft findings prior to
finalisation. Substantive correspondence was issued by the party who had
previously corresponded through their solicitor in December 2010. Arising from
that correspondence additional enquiries were made by the Inquiry Team and
an additional meeting was held with that party at the end of November 2011
and copies of all documentation including minutes of interviews which referred
to that individual were furnished. Arising from those submissions and the
additional enquiries made by the Inquiry Team, the draft findings were adjusted
to take account of those submissions/additional information.
2.2.12 ...........
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2.2.13 ...........In the course of finalising its findings in January 2012, the Inquiry Team
identified an administrative decision dating from mid 2007 which was
unsupported by documentation on file. Accordingly, two additional HSE
individuals were written to, inviting them to clarify the background and
substance of that decision.....Interviews were conducted with both individuals
and as a result of those interviews, minor adjustments were made to the
findings.”

2.3.24

Thus, on the basis of what is stated in the Devine Report itself, within 8 months of
the establishment of the Inquiry, the Team had examined all available files,
interviewed 33 individuals, prepared a detailed draft chronology, prepared 27
redacted versions of that draft chronology and circulated them to relevant
individuals, some of whom provided responses. It seems to me that there was
nothing dilatory about this section of the Inquiry’s work. Indeed, even the process
of preparing redacted versions of the draft chronology to ensure that the redactions
are accurate and fair is a time consuming one.

2.3.25

There was then something of a hiatus between receipt of responses to the draft
chronology and the next formal step, which was an interview with the former foster
mother in August, 2011, and the preparation and circulation of draft findings. This
hiatus is explained by (i) a postponement of the work of the Inquiry due to a formal
criminal complaint having been made to An Garda Síochána and the necessity to
explore whether both investigations should continue in parallel and (ii) by an issue
in respect of which the Inquiry Team was dealing with the HSE. I explore both of
these issues in detail below.

2.3.26

The preparation and circulation of draft findings was expeditious once these issues
were overcome and the work of the Inquiry Team could resume. Redacted
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versions of the draft findings were circulated in September, 2011 to 30 individuals.
Responses to these were received from some individuals. One individual raised
issues which had to be dealt with and which I refer to below. This aspect was
concluded in February, 2012. The Final Report was delivered on the 28th March,
2012.

2.3.27

In addition to these steps a number of specific issues arose during the course of
the Inquiry which had to be attended to by the Team, some of which inevitably led
to specific delays. Some of the others did not cause any specific significant delays
and some were, of course, being attended to at the same time as the more routine
steps set out above such as the consideration of files, arranging and conducting
of interviews, the preparation of a draft report, the circulation of same or extracts
from it, and the preparation of a final report and therefore did not cause a specific
defined period of delay. However, having to deal with some of these issues must,
of course, have drawn on the time which the Team would otherwise have been
able to spend on these other steps. That is not to suggest that those other issues
were in any way less important. Indeed, some of them were issues of fundamental
importance.

2.3.28

I propose to deal with a number of specific issues to illustrate how time was spent
in the course of the Inquiry. I emphasise that in doing so I am not making any
findings or attributing blame or responsibility in respect of any of these issues but
am simply setting them out to illustrate the types of issues which had to be dealt
with by the Inquiry and took time to deal with.
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Parallel Local Process

2.3.29

By email of the 25th March, 2010 addressed to Mr. A and Ms. O, Mr. Devine raised
his concern about a local process that he had learned about. It is clear from his
email that he had in fact already raised this with Ms O by telephone the previous
day. Mr. Devine stated in his email, inter alia, that:

“I refer to our telephone (sic) of Wednesday 24 March where I advised of reported
actions by [named county] LHO to initiate a parallel process to the Protected Disclosure
Inquiry. I have now had sight of a letter from the Co-Ordinator Disability Services, [Ms.
F], dated 18 March 2010 advising the Director of Nursing of the Service Provider] of
the following exercise to be/or being conducted by an external Psychologist, Dr
[named]. The letter indicates that Dr. [named] will be/is undertaking the following work
connected with service user [Grace], who is the subject of the Protected Disclosure
Inquiry........

....I would be firmly of the view that the parallel process as described above has the
potential to confuse and cut across the lines of Inquiry currently being explored by the
Protected Disclosure Inquiry Team. It would also appear to have the potential to impact
on an extant Garda Investigation relating to the same subject matter .”

2.3.30

These concerns were passed to Mr. M, LHO Manager.

2.3.31

The genesis of Mr. Devine raising this appears to have been an email which Ms.
D sent to him at 8.05pm on the 24th March, 2010 in reply to Mr. Devine having sent
her the Terms of Reference and the names of the Inquiry Team earlier that
evening. The issue itself appears to have its background in a meeting which took
place on the 18th January, 2010 and which was told that the HSE had referred
Grace to a named psychologist for a specific named purpose but at which that
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decision to refer Grace to the psychologist for this purpose was reversed. Ms. D
stated that at the end of the meeting, Ms. F “made some passing comment....that
[the named psychologist] may be asked by the HSE ‘to review the files’.” According
to Ms. D and Ms. E, on the 18th March Ms. E was informed by Ms. F that the named
psychologist was doing an assessment for the specific named purpose for which
Grace had originally been referred but which decision had been reversed27.

2.3.32

Ms. O requested Mr. M by email of the 30th March, 2010 “to adhere to the request
of Mr. Conal Devine and revert to me by return with any comments or
observations.”

2.3.33

This appears to have been discussed between Mr. M and Ms. O because on the
8th April, 2010 Mr. M provided a draft memo dealing with the existence of two
processes, which was intended to be sent to staff and others, for consideration by
Ms. O, Mr. Devine and Mr. A. This draft explained:

“I am aware that there are a number of ongoing issues regarding the care provided to
the above named. A number of processes are in train and to clarify, and for the
avoidance of doubt or confusion, I wish in particular the (sic) focus on the work initiated
and being undertaken by Dr [the named psychologist].
Dr. [the named psychologist] has been primarily engaged to provide an expert opinion
and to offer advice to the inter-agency group addressing the care needs of [Grace]
presently and for the immediate future.

27

Ms. F in her comments and observations to me stated that “It was in no way intended to carry out a ‘parallel
process’ to the Protected Disclosure Inquiry. The assessment was a clinical process and as far as I can recall we
wished to find out if there was any conclusion with regard to the history of abuse and in addition if there was any
recommendations we could make around supports/intervention.”
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In the context of informing and advising on the care plan for [Grace], (under the
direction of the inter-agency group) Dr [the named psychologist] is being asked to
focus, as an expert, on:
(a) a review of all relevant files associated with [Grace] (current and past)
(b) meet the professionals involved in the development and delivery of a care plan for
[Grace]
(c) if appropriate and having regard to the collective view of all professional staff
involved, to engage directly or indirectly with [Grace] to assist in the process of
assessing her circumstances and presentation
(d) based on the above to offer, if deemed appropriate in his expert view, advice to the
inter-agency professional group on appropriate interventions and/or supports as
part of the overall care plan for [Grace].
It is envisaged that this is a time-limited piece of work, with future care planning being
on an ongoing process in the normal way.
In addition, the HSE is also seeking his expert advice on any wider issues that arise
from the past that may require further, but separate, processes to address those. He
will be reporting on this aspect directly to the HSE. In this regard there is potential
overlap with the separate process underway to address past concerns. The above
approach and this latter aspect in particular has been discussed with the lead
nominated person undertaking that retrospective review and the position as set out
above has been agreed with the Reviewer. All documentation relating to the past is,
and will be made available to the Reviewer.
If there are any issues of doubt arising from within the Inter-agency group regarding Dr
[the named psychologist]’s involvement in this case please direct same to [Mr. C]
General Manager, who will seek to clarify any such matters .”

2.3.34

Mr. Devine offered some proposed changes to this draft memo by email of the 13th
April, 2010. Mr. A offered some proposed changes by email of the 15th April, 2010.
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2.3.35

Mr. M confirmed in an email of the 22nd April, 2010 to Ms O that he had sent this
letter. It is not clear which version was sent. Furthermore, it is not clear from the
documentation that was provided to me what happened to this other parallel
process referred to in the draft memo. I asked Mr. Devine, Mr. A and Mr. B when
I interviewed them whether they knew what had happened in relation to this
process. Mr. A and Mr. B did not know. It was clarified by the HSE in its
observations on my draft Report that this was concluded by the product of a report
by the named psychologist. Mr Devine has informed me that he recalled having
sight of an internal HSE memo indicating that the outcome of this assessment was
reportedly inconclusive. Mr. Devine provided me with a copy of an email of the 2nd
December, 2011 in which Mr. C stated the outcome of the report was somewhat
inconclusive.

Concerns re Other Service Users

2.3.36

On the 7th April, 2010 Ms. O wrote to Mr. Devine, copied to Mr. A, referring to their
teleconference on the 24th March, 2010 and asking Mr. Devine to notify her of any
current concerns regarding the safety of any person in the event that he should
become aware of same during the process.

2.3.37

I understand that Mr. Devine had a preliminary phone call with Mr. N on the 1st
April, 2010. It appears that in the context of this contact Mr. N informed Mr. Devine
that in the course of preparing a report that he had been asked to prepare on the
former foster mother, he had been told that there was an individual still receiving
respite care with the former foster mother despite an inspection by Mr. N and
commitments given by the foster mother to him and to An Garda Síochána. This
was contrary to the information that was contained in the update of the 27th
November 2013. Mr. Devine telephoned Mr. A to inform him that an individual was
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still using the placement for respite. I understand that Mr. A passed this information
to Ms. O. At a teleconference the following week, Ms. O reported that this person’s
mother was insistent that the individual was fine in respite care. Ms. O, in her
response to my draft Report, explained in detail the steps that were taken by the
HSE and by her when this information became known. I confirm that the
information that was given by Ms. O is reflected in the documents which were
provided to me as part of this Review. The HSE’s interactions with the former
foster mother or the service user’s family do not fall within the Terms of Reference
for this Review so I do not deal with them.

Amended methodology

2.3.38

Mr. Devine emailed Ms O and Mr. A on the 5th May, 2010 to inform them that
following initial meetings with the relevant LHO Management Team and the
Disability Coordinator in the LHO, the Inquiry Team had identified a need to clarify
the methodology being used to complement the HSE Tool Kit and he attached an
amended Methodology to the original one which had been circulated.

This

appears to have come about on foot of queries that had been raised.

2.3.39

There appears to have been a teleconference on the 10th May, 2010 to discuss
this issue because an email of the 10th May from Ms. O’s office to Mr. Devine and
Mr. A refers to a teleconference having been scheduled for that day to discuss the
Terms of Reference.

2.3.40

Mr. A reverted by email on the 11th May, 2010 to confirm that the amended
document which had been circulated by Mr. Devine on the 5th May looked fine and,
importantly, raised the need for the Devine Inquiry not to be limited to HSE policies.
Mr. A wrote “.....i am assuming conal that you are not limited to hse policies ad if
104

bad practice or failure to meet reasonable duty or practice standard is a problem
you will still address even if no actual policy exists or is inadequate”(sic).”.

2.3.41

Mr. Devine made a minor amendment to make it clear that general guidelines
would also be taken into account in addition to HSE policies.

Grace’s Mother

2.3.42

On the 26th June, 2010, Ms. O’s office received a letter from Grace’s mother raising
specific questions about the care Grace had received and the service provided to
her by both the [named Health Board] and the HSE. These questions appear to
have arisen from documents which the mother had received under the Freedom
of Information Act. She complained in the letter that it had taken almost 2 years
from the time of her request for this documentation to be provided. I have not been
able to establish the cause of this delay which does appear inordinate and it is not
part of my Terms of Reference, but a Commission should be asked to examine
this matter in order to establish the cause of the delay and whether the provision
of documents to the mother could be said to have been deliberately delayed. I
express no view on this matter.

2.3.43

It appears that the mother also wrote to the relevant local office.

2.3.44

On the 27th July, 2010 Ms. O replied to the mother’s letter of the 26th June, 2010
and informed her that she was making arrangements to have the concerns
reviewed and would follow up with her once this had been completed.

105

2.3.45

Ms. O’s office forwarded this to Mr. A and Mr. Devine by email of the 28th July,
2010 in which she asked Mr. Devine to ensure that all of the issues raised in the
letter would be dealt with as part of his Inquiry.

2.3.46

Ms. O then reverted to the mother by letter of the 29th July, 2010, informing her
that decisions and associated aspects of Grace’s care were being examined by a
3 person team chaired by Mr. Devine and asking her for her consent to Mr. Devine
addressing the matters raised in the mother’s letter as part of this review. On the
23rd August, 2010, the mother gave her consent to her earlier letter being passed
to Mr. Devine in order that the Inquiry Team might consider the issues outlined in
that letter as part of their Inquiry. Ms. O subsequently wrote to the mother on the
7th September, 2010. There is no reference in this letter to the mother’s letter of
the 23rd August, 2010 but it seems likely that Ms. O’s letter was partly in reply to
same. Ms. O stated:

“...The HSE is anxious to respond to your queries and is seeking to establish the most
appropriate method of doing so.

I wish to advise that I have spoken to Mr. Conal Devine, Chairperson of the Inquiry
Team that is currently examining decision making and related aspects around Grace’s
care. Mr. Devine has confirmed that the Inquiry Team would be happy to issue a
response to your queries on the basis of its examination of relevant files and interviews
carried out in the course of its inquiries. The Inquiry Team has suggested that it would
be available to meet with you to fully explain these written responses and to answer
any related follow questions that you may have. If you wish to avail of that opportunity
you can contact me or you may prefer contacting Mr. Devine directly [contact details
given].
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If you do not wish to avail of the opportunity to receive correspondence and/or meet
with the Inquiry Team, I will arrange for a formal HSE response to your queries to be
forwarded to you.”

2.3.47

By letter of the 23rd September, 2010 Mr. Devine introduced himself to the mother
as chair of an Inquiry Team “that was established by the HSE to inquire into
disclosures made by a number of individuals who also shared concerns in respect
of decisions around the care of your daughter over a period of years.” He went on
to say, inter alia:

“I wish to advise that the Inquiry Team is in the process of finalising a draft interim
response to you in respect of the issues you raised in your complaint of 26 June 2010.
That response will detail the factual information established by the Inquiry Team to date
in issues raised by you. In order to fully explain the context around that response, the
Inquiry Team would be grateful for an opportunity to meet with you to answer any follow
up questions from you and to check with you your own records of the contacts with you
by the former South Eastern and Eastern Health Boards and from the HSE and [the
Service provider] in respect of your daughter.

Accordingly the Inquiry Team would be happy to make arrangements to book return
flights to you from [named city] to Dublin and to meet you adjacent to Dublin Airport on
a date convenient to you in the first two weeks of October. The Inquiry Team would be
happy to accommodate your choice of support person to attend such a meeting with
you. Prior to such a meeting I will arrange for the draft response to be forwarded directly
to you.

I would be grateful if you could contact me directly to confirm whether you are happy
to travel to Dublin and a date upon which we can meet.”
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2.3.48

It appears that Ms. D contacted Mr. Devine on behalf of Grace’s mother on the
20th October, 2010, to indicate that Grace’s mother would take up the offer of a
meeting but would like to receive the written reply first. The Team put together a
document running to 21 pages which included some responses to the queries that
the mother had raised and outlined the Team’s understanding of the interactions
between Grace’s mother and the Health Board/HSE and summarised extracts
from the files which were relevant to some of the mother’s queries. This document
was issued on the 17th November, 2010. The Inquiry Team wrote on the 8th
February, 2011 asking whether Grace’s mother would take up the invitation to
meet. As no reply was received, the Inquiry Team wrote again on the 16th August,
2011 advising that in the absence of a response from her the Team would not be
able to deal with the issues raised by her in her letter to the HSE.

2.3.49

Mr. Devine did say at interview that he has since thought about whether they had
put too much information into the document and overwhelmed the mother, but they
felt at the time that she was being assisted by Ms. D who would help her mediate
it. Ms. D confirmed at interview that she was assisting Grace’s mother and also
made clear in her comments and observations to me that she would have no issue
in providing any appropriate support to Grace’s mother in this regard. She said
that the Inquiry Team never communicated to her that there was an expectation
that she would undertake this role. Ms. D confirmed at interview that she was
assisting Grace’s mother. At interview, Ms. D explained that when Grace’s mother
received the document from the Inquiry Team she telephoned Ms. D to tell her that
she had received the document and had not shown it to anyone because it was
marked private and only to be read by her. Ms. D offered to assist her in relation
to any meeting with the Inquiry but told her that she would not be able to sit in on
the meeting due to the ongoing inquiry. Ms. D explained that she felt that Grace’s
mother was not able to take that step at that time. Ms. D made the criticism at
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interview that the document that had been sent to Grace’s mother was too
officious.

Search for files

2.3.50

On the 28th June, 2010, Mr. Devine wrote to Ms. O seeking documentation in
relation to the outcome of an appeal from a decision to remove Grace from the
foster parents’ placement in 1996. This decision and, more particularly, the
decision on appeal are of fundamental importance in the substantive matters and
must be examined by a Commission as they go to the heart of some of the
concerns that have been expressed about the care provided to Grace and the
decision-making in relation to her care. In particular, Mr. Devine referred to the
Inquiry Team’s understanding that the then Programme Manager received
correspondence from the Department of Health in August 2006 (which presumably
should read 1996) and, as the files available to the Team did not appear to contain
the full detail of that correspondence, they would like access to the “Programme
Manager’s file in respect of the appeals process and any representations made by
the Department of Health or any other parties in the period 1995-1996.”

2.3.51

I have been provided with an email thread running from the 5th July, 2010 to the
18th August, 2010 which is of potential significance to a Commission of
Investigation as it involves efforts to find a file dealing with this very significant
decision in relation to Grace, i.e. the decision to reverse a decision to remove her
from the former foster placement following an appeal in 1996.

2.3.52

The email thread included requests, on foot of the Inquiry Team’s request, that the
requested documentation be forwarded and then includes updates in relation to
inquiries as to the whereabouts of the file, explanations that the Inquiry Team may
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be mistaken in understanding that there was a separate file and a statement that,
in fact, the documents were contained on a different file which had already been
given to the Inquiry Team.

2.3.53

It was subsequently pointed out to me in the submissions phase by one of the
individuals to whom the first email was sent that these files would, in any event,
have been kept in a different county.

2.3.54

I obviously cannot resolve these issues. It is not necessary to do so and I refer to
it simply as an issue which the Inquiry Team had to spend time addressing.

Notification to former foster mother prior to engagement with Devine Inquiry

2.3.55

It appears that a conference call took place on the 30th November, 2010 between
at least Ms. O and Mr. Devine.

2.3.56

Mr. Devine followed this up with a letter to Ms O which was copied to Mr. A dated
the 15th December, 2010 in which he raised an important issue. This was to
become a protracted obstacle to the Inquiry Team taking an important step and
was only resolved in June, 2011.

2.3.57

In his letter of the 15th December, 2010, Mr. Devine confirmed that it was the view
of the Inquiry Team that they were obliged to communicate with Grace’s former
foster mother and that this view was based on legal advice. He also confirmed that
a number of historic allegations relating to other service users appeared in the files
and that the Team understood that the former foster mother had not formally been
made aware of these historic allegations. Mr. Devine also explained that the
Team’s legal advice was that it could not proceed to engage with the former foster
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mother until such time as clarification had been given by the [named county] LHO
“regarding the rationale for not engaging with the foster mother to date on those
allegations and what steps will now be taken to engage with the former foster
mother. The Inquiry Team will be obliged to await a response from the HSE on the
above matter before proceeding to contact the former foster mother.”

2.3.58

A teleconference took place on the 22nd December, 2010 involving a number of
senior HSE managers, Mr. A, Regional Health Office, Mr. I, Regional Director of
Operations, and Ms. O, Interim Assistant National Director for the HSE South. It
was decided that Mr. A would work with Ms. O “to finalise agree actions under the
various themes/issues discussed.”

2.3.59

Mr. A then provided a memorandum to Ms. O dated the 23rd December, 2010
which stated:

“Please find below draft note to issue re: tasks arising regarding the [named service
provider] case.



Finalise investigation (HSE [named county] to address issues re: F. Family arising
in Conal Devine’s letter of 15th December, 2010).



Identify and plan for each of the issues which may reasonably be anticipated to
arise in respect of each key stakeholder, including:



Current safety of client



Other allegations (historical)



Need for lookback regarding other person placed in same family



Functioning of Vulnerable Adult Committee and Service

111



Communication of outcome to key persons including mother and [named
service provider]



Process for consideration of HR issues arising



National implications



Written plan with timescale

 Connectivity to other matters”. [Emphasis added]

2.3.60

The reference to the issues in relation to “F. Family arising in Conal Devine’s letter
of the 15th December” is clearly a reference to Mr. Devine’s communication of the
need to engage with the former foster family and to formally inform her of the
historic allegations, the need for which had been expressly raised by Mr. Devine
in his letter of the 15th December.

2.3.61

By email of the 2nd February, 2011 Ms O sought confirmation from Mr. C, General
Manager of the relevant HSE Area, whether the former foster parent had been
formally made aware that an Inquiry was underway and that there were historic
allegations relating to the placement.

2.3.62

This appears to have followed on from a meeting between Ms. O and members of
the Inquiry Team which appears to have addressed matters including the question
of whether the former foster former mother had been told of the historic allegations
and the existence of the Devine Inquiry.
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2.3.63

On the 14th February, 2011 Mr. Devine wrote to Ms. O and, inter alia, raised the
fact that the Inquiry Team was “awaiting confirmation that the former foster parent
has been contacted as per my letter to you dated 13 December 2010.”28

2.3.64

A reply was given by Mr. C to Ms. O’s request of the 2nd February, 2011 by email
of the 22nd February, 2011. He advised:

“The former foster parent has been advised that the HSE has concerns around
allegations. She has not been advised that there is an enquiry going on at present, as
far as I am aware.”

2.3.65

On the 8th April, 2011 Ms. O emailed Mr. C, a General Manager, and copied Mr.
P, an Area Manager, seeking an update on whether the former foster mother had
been informed of “potentially adverse allegations in respect of the foster
placement”.

Mr. C explained in his response to my draft Report that his

understanding is that the general advice that had been given was that the former
foster mother was not to be engaged with on issues that were the subject of an
ongoing Garda investigation. Ms. O emailed Mr. P again on the 29th April, 2011
asking him to follow this up as no response had been received and it would delay
the report. Mr. P forwarded this to Mr. C asking him to advise as it “is important
that due process is observed and a court challenge avoided by any concerned
party”. On the 9th May Mr. C replied to Mr. P, copying Ms. O’s office. He stated to
Mr. P that:
“I am just waiting on response from [Mr. N] with regards to what exactly he would have
discussed with [the former foster mother].[word missing from copy] that she would have

28

Mr. Devine has confirmed that the date of this letter is misstated and the reference is actually to Mr. Devine’s
letter of the 15th December, 2010, i.e. regarding the HSE’s engagement with the former foster family in relation
to the historic allegations relating to other service users.
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only been informed that we had concerns, and that we were going to share same with
our colleagues in [named location] but the nature of those concerns was not
discussed/disclosed to her by either [Mr. U ] or [Ms. F] [word missing from copy].met
her. I have sent a reminder this afternoon to [Mr. N]”

2.3.66

[Mr. C] sent another email to Mr. P on the 9th May, 2011 stating:

“Just to update you following on from my earlier email, [Mr. N] has come back to me
and verbally advised that;

 There was no indication given to [the former foster mother] that the Conal
Devine process was being undertaken.

There was no indication given by HSE staff to [the former foster mother] that
the Gardaí were undertaking an investigation......”

2.3.67

It appears that the Devine Inquiry Team provided Ms. O with an update on the
progress of the Inquiry on 4th June, 201129. This memorandum dealt with a number
of different aspects but, importantly, in this context, it once again addressed the
Team’s request for confirmation that the former foster mother had been notified of
the historic concerns, saying:

“The Inquiry Team is awaiting confirmation of the extent to which the former foster
parent has been appraised by the HSE of the potentially adverse allegations in respect
of the foster placement. The Solicitors advising the Inquiry Team have advised on 3

29

It appears likely, given the sequence of emails in the papers with which I have been provided, that this
memorandum was given at the request of Ms. O in response to a request from Mr. G’s replacement as HSE
Authorised Person, for a progress report. They did so by way of (draft) memorandum headed “Current Status
Protected Disclosure Inquiry ([named service provider), June 4 2011”.
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June 2011 that Draft findings cannot be issued pending clarification of the HSE position
and/or pending direct contact between the Inquiry Team and the former Foster Parent. ”

2.3.68

It is clear that from the Team’s point of view the need to notify the former foster
parent of the historic allegations relating to other service users and the delay in
doing so was a significant obstacle to them concluding their process as they
finished the memorandum by making it clear that they could not give a timescale
for concluding the Inquiry in the absence of the clarification referred to in the quote
above.

2.3.69

This memo was forwarded to Mr. P on the 7th June by Ms. O’s office with a
reminder that confirmation had been sought on a number of occasions but same
had not been given. Ms O made it clear that “The draft findings of the Investigation
cannot be issued without this clarification and therefore it is critical that a response
is issued immediately.” A similar reminder was sent to Mr. C on the same day
though Mr. C does not recall when he received this memo.

2.3.70

Mr. Devine emailed a formal letter of the 8th June, 2011 together with a draft
briefing document to Ms. O for her and Mr. I’s attention on the 8th June, 2011. Both
of these documents and their covering email dealt with, inter alia, the Team’s
ongoing concerns in relation to the lack of response from [named county] HSE
regarding the contacts with the former foster parent. In relation to the question of
notification of the former foster parent, Mr. Devine wrote:

“Following the issuing of the draft chronology in November 2010, the Inquiry Team
corresponded with the HSE in mid December to establish the extent of any disclosure
by the HSE to the former foster parent in respect of the significant issues which had
been represented to the Inquiry Team as “fact” which were on HSE files and which
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were potentially adverse to the former foster parent. The legal advice received by the
Inquiry Team was that it could not engage with the former foster mother until
clarification had been received from the HSE from [named county] LHO lever (sic),
regarding “the rationale for not engaging with the former foster mother on the potentially
adverse allegations made and what steps would now be taken to engage with the
former foster mother”. The Inquiry Team deferred contact with the former foster mother
pending a response and despite the efforts of the Commissioner of this Inquiry, Ms. O,
to obtain a response, no such response has been received to date. A further letter, on
foot of further legal advice, has been issued to Ms. O on 8 June 2011 providing a
timescale for a response and failing receipt of any such response, that the Inquiry Team
would proceed to make contact with the former foster parent, notify her of the
references made to the Inquiry Team relating to her alleged interactions with the Health
Authorities regarding the named service user and clarifying matters of fact. The Inquiry
Team has prepared both a redacted chronology relating to the former foster parent and
a set of 29 questions to be issued to the former foster parent.”

2.3.71

The briefing note continued, in light of the statement that the Team would proceed
to make contact with the former foster mother, to give a timescale for completion:

“As the Inquiry Team is now committed to making contact with the former foster parent
with or without the clarification sought from the HSE in [named county], the Inquiry
Team would envisage that correspondence would issue to the former foster parent in
the week beginning 20th June and the former foster parent will be given an opportunity
to respond by way of a meeting or by correspondence in the week ending 8 th July.”

2.3.72

Similar points were also made in the accompanying formal letter, which added
that:
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“the purpose of the communication between the HSE and the former foster mother
relates to matters which are on HSE files regarding the former foster mother and is not
a communication regarding the Inquiry Team’s work or its procedures which are of
course entirely separate matters. It would be appropriate however if the HSE indicated
to the former foster mother that the Inquiry Team would be in direct contact with her on
matters being considered by the Inquiry Team .”

2.3.73

This prompted contact between Ms. O and Mr. P and, by email of the 9th June,
2011, Mr. P confirmed that he had spoken with Mr. C that day and that the matter
would be attended to over the coming days as a priority.

2.3.74

By email of the 15th June, 2011 Mr. C informed Mr. P that “I had responded that
we had advised the former Foster Carer that there were concerns, but we did not
divulge the nature of the concerns to the Foster Carer.” This would appear to be a
reference to Mr. C’s email to Ms. O of the 22nd February, 2011.

2.3.75

Mr. C exchanged emails with the Gardaí on the 17th June, 2011 in relation to a
proposed meeting with the former foster mother for the purpose of informing her
that an inquiry was underway.

2.3.76

The Gardaí informed Mr. C by email of the 17th June, 2011 that the Gardaí
requested that the former foster mother not be interviewed as part of the Devine
Inquiry until the Gardaí had formally interviewed her in relation to the allegations
disclosed to the Gardaí by the HSE. The Gardaí confirmed that they would inform
Mr. C when they had interviewed the former foster mother and that they would
speak directly to Mr. Devine to inform him of this position.
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2.3.77

On the same day, the 17th June, 2011, at 10.14, Mr. C forwarded the Gardaí’s
email to Ms. O and Mr. P and clarified for them that he was progressing a meeting
with the former foster mother that afternoon to advise her of the internal
investigation being conducted by the HSE. I presume that this reference to an
“internal investigation” is a reference to the Devine Inquiry. This stated intention to
progress the meeting with the former foster mother that afternoon would appear
to be at odds with the request by the Gardaí. However, it is recorded in the
documents that, in fact, before having the meeting with former foster mother that
afternoon, Mr. C reverted to the Gardaí at 10.18 to explain that the HSE’s
proposed meeting would be confined to advising her that the HSE was conducting
an investigation around the care of a named client. The Gardaí reverted 6 minutes
later to confirm that this agenda would not compromise the investigation and asked
that no information be disclosed to the former foster mother about allegations
made.

2.3.78

At 11.46 Mr. C emailed Ms. O and Mr. P in advance of the meeting with the former
foster mother stating:

“I would like to confirm that the [former foster mother] has been made aware that the
HSE has concerns around the care of a client who was in her care. [The former foster
mother] has not been informed from this office of the internal investigation been (sic)
undertaken by Mr. Conal Devine.”

2.3.79

Then, at 15.58, in a further email, Mr. C confirmed that he, Mr. U, Principal Social
Worker and Ms. V, new Disabilities Co-ordinator had met with the former foster
mother at 2pm and gave a summary of what occurred at that meeting. He, inter
alia, confirmed that the purpose of the meeting was explained to her, which was
to advise her that the HSE were undertaking an examination of files which had
118

been the subject of concern to the HSE and that there may be an approach to her
in the context of this process at a point in the future. It is recorded that it was
explained to her that they would only be outlining that the HSE had a process
ongoing and that there may be some approach to her at some time in the future.

2.3.80

On the 20th June, 2011 Mr. Devine confirmed by email to Ms. O’s office that the
Gardaí had been in touch with him. He also sought clarification as to whether Ms.
O had received the confirmation which he had previously sought that the former
foster mother had been informed that the Protected Disclosure Investigation is
ongoing. Ms. O reverted that morning attaching, inter alia, Mr. C’s email of the 17th
June, 2011 providing a summary of the meeting with the former foster mother on
the 17th June. Mr. Devine acknowledged that clarification a short time later on the
20th June, 2011.

2.3.81

Mr. Devine wrote to the relevant Garda by letter of the 22nd June, 2011 (which was
copied to Ms. O) in which he stated:

“...I wish to confirm that I was informed by the HSE that they met with the former foster
mother on Friday, 17 June 2011 and that they made her aware that the HSE had
concerns around the care of a service user who was in her care. The former foster
mother has not been informed of this Inquiry Team’s investigation. For the sake of
completeness I am copying the HSE on this letter.

I also understand that you have met with the former foster mother. In particular I note
that you advised the HSE not to interview the former foster mother or divulge any
information to her about either investigation – I presume that to be the Gardaí
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investigation and the work being done by the Inquiry Team – until the Gardaí have
finished interviewing her30.

You will recall that we discussed on the telephone the concerns of the Inquiry Team
that any contact with the former foster mother by the Inquiry Team might in any way
prejudice the current Garda investigation. I also confirmed to you that if there were no
objections by the Gardaí to the Inquiry Team proceeding to make contact with the
former foster mother, that the Inquiry Team would correspond with the former foster
mother on her recollection of the specific contacts with and from the HSE, the former
Health Board, [the Service Provider], and other health service providers relating to the
placement of [Grace]. A meeting would also be offered to the former foster mother to
facilitate her in recounting such contacts.

The Inquiry Team would be grateful if you could now confirm in writing that the Gardaí
have no objections to the Inquiry Team making direct contact with the former foster
mother. If there is any concern about any such contact then we believe the Inquiry
Team should not contact the former foster mother until you have confirmed that it is in
order for us to do so.

In conclusion, the Inquiry Team would be obliged for your clarification on this matter
and will defer taking any further action until it hears from you.”

2.3.82

Mr. Devine sought confirmation from the HSE in late July, 2011 as to whether the
former foster mother had been written to in relation to the Inquiry and Mr. C’s office
confirmed to Ms. O that a letter had issued to the former foster mother that day
(probably the 25th July 2011). This letter to the former foster mother states:

30

Ms.O’s office passed the Garda request that the former foster mother not be interviewed until she had been
interviewed by the Gardaí to Mr. Devine at 2.22pm on the 17th June, 2011.
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“I wish to thank you for attending the meeting as requested on the 17 th June 2011. I
would like to take this opportunity to clarify the following:

You are aware that there is a Garda Investigation underway into the care of a client
who was formerly in your care.

I also wish to advise you that there is an inquiry underway which is examining the
involvement of the Health Service Executive in the [Grace] placement and care. The
Inquiry Team may be in contact with you in the near future to establish your contact
with the Health Service Executive, which is the former [named] Health Board, [The
Service Provider] and other Health Agencies.”

2.3.83

The Inquiry Team then proceeded to interview the former foster mother.

2.3.84

Mr. Devine provided an update to Ms. O by letter of the 28th September, 2011. He
informed her that An Garda Síochána had confirmed to the Inquiry Team on the
4th August, 2011 that they had no objection to the Inquiry Team interviewing the
former foster mother and proceeding to complete and publish its report. Mr. Devine
explained that the Team had then interviewed the former foster mother and that,
following this interview, the Team gave eight relevant individuals an opportunity to
comment on the accounts given by her. Five individuals responded.

2.3.85

There is nothing in the documentation to explain why it took so long for the Inquiry
Team’s request to be complied with. It was a reasonable and responsible position
for the Inquiry Team to take to say that they had to interview the former foster
mother and that she needed to be told of the historic allegations in advance of any
such meeting. However, it is also difficult to say that the delay in complying with
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the Inquiry Team’s request in fact led to any real delay in the completion of the
Inquiry because for much of the same period the parties were dealing with the
question of whether the Inquiry could proceed at the same time as a Garda
investigation and An Garda Síochána had asked that the former foster mother not
be interviewed as part of that Inquiry until she had been interviewed by the Gardaí.

Suspension of Inquiry pending Garda investigation/confirmation

2.3.86

On the 13th January, 2011 solicitors acting for an individual wrote to the HSE
solicitors, submitting that the investigation being conducted by Mr. Devine should
be postponed pending the outcome of the Garda investigation. This led to a
suspension of the Inquiry for a period of time.

2.3.87

Ms. O raised the request for the Devine Inquiry to be postponed with Mr. I by email
of the 8th February, 2011 in which she sought an opportunity to discuss the matter
and asked whether she was correct in presuming that the HSE investigation would
continue in parallel with the Garda investigation. By reply on the 23rd February,
2011 Mr. I requested that legal advice be sought by Ms. O and they would discuss
the matter then. I have been provided with an email from Ms O’s office to a
solicitors’ firm in the South in which advice as to “whether a Garda Investigation
can continue in parallel with the current HSE investigation” was sought. It was not
clear from the documentation that was provided to me by the HSE whether such
legal advice was in fact obtained on foot of this request from Ms. O. However, Ms.
O confirmed in her response to my draft Report that she did receive verbal advice
on the 28th February, 2011 that it “would be inappropriate and unwise to continue
with an inquiry whilst a Garda investigation was underway and until such time that
further confirmation was received from the Gardaí confirming their approval to
proceed.” This is consistent with the submission made by Mr. I on my draft Report
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that the health boards and the HSE had addressed this issue on many occasions
“in respect of serious and sensitive cases particularly in the child care field and the
outcome from such engagements consistently was that Garda investigations took
precedence and this was well-established and understood across the delivery
system”.

2.3.88

According to the Devine Report, on the 28th February, 2011 Mr. Devine received
a telephone call from Ms. O indicating that she had been advised that due to a
criminal complaint having been made all investigations including the work of the
Inquiry Team should cease immediately. On the 7th March, 2011 the Inquiry Team
sought further details and contacted the relevant Gardaí. A meeting was arranged
for the 18th March, 2011.

2.3.89

Mr. C emailed Ms. O and Mr. P on the 9th March, 2011 following a meeting which
he had with An Garda Síochána. He confirmed that he had raised the matter of
the Devine Inquiry with the Gardaí and, having explained its background and its
focus, inquired if its continuation would compromise the Garda investigation. The
matter was discussed and the Garda Superintendent agreed that he would contact
Mr. Devine directly to determine the status of the report and would revert.

2.3.90

On the 15th March, 2011 the Local Health Office received legal advice dated the
2nd March, 2011 from the solicitors’ firm which had originally received the letter of
the 13th January, 2011. I have not seen any formal request to this firm for legal
advice but presumably this occurred by telephone or in person as there is
reference in this letter and in their earlier letter, under cover of which they had
passed the initial letter of the 13th January to the HSE, to discussing the matter on
the telephone. The advice that was given was that the general rule of thumb that
other investigations should be suspended so as not to possibly compromise a
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Garda investigation would apply in this case. However, it was pointed out that the
Devine Inquiry had been set up by the HSE in another named county and it was
their call as to whether or not to suspend the investigation.

2.3.91

It appears that the Inquiry Team met with the Gardaí on the 18th March, 2011 and
that the Gardaí informally confirmed that they had no objection to the Inquiry
proceeding31. Mr. P wrote to the Garda Superintendent on the 22nd March, 2011
in which he asked for formal confirmation that the Gardaí had no objection to the
Devine investigation continuing simultaneously with the Garda investigation.

2.3.92

Mr. Devine sought confirmation by email from Ms. O on the 4th April, 2011 that the
HSE had clarified with the Gardaí that there were no objections to the Inquiry Team
completing its report as they were planning to meet to finalise draft preliminary
findings. Ms. O’s office confirmed by reply on the 5th April that Mr. P, Operational
Area Manager in the relevant area had been in communication with the Gardaí
and was awaiting a response.

2.3.93

Mr. P wrote again to the relevant Superintendent on the 5th May, 2011 seeking
written confirmation that “An Garda Síochána has no objection to the HSE
completing its own independent

investigation,

parallel to the criminal

investigation.”

2.3.94

That confirmation was given in writing on the 11th May, 2011. In a letter from the
relevant Superintendent of An Garda Síochána, which appears to have been
received by Mr. P’s office on the 17th May, 2011 and Ms. O’s office on the 23rd

31

This is stated in a memorandum from Mr. Devine headed “Current Status Protected Disclosure Inq [Named
Service Provider], June 4 2011.” This is the memorandum which is referred to above. It was accompanied by a
formal letter and in that letter the Inquiry Team confirmed that it had recommenced work.
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May, 2011, the Gardaí confirmed “that there is no Garda Objection to the HSE
completing its own independent

investigation,

parallel to the criminal

investigation.” This was forwarded by Ms.O’s office to Mr. Devine on the 26th May,
2011. The documentation shows that the Gardaí confirmed to the Inquiry Team
on the 4th August, 2011 that they had no objection to the Team interviewing the
former foster mother.

2.3.95

It appears, therefore, that for at least the period 13th January, 2011 to mid-May
2011, the Inquiry, at least insofar as it involved engagement with other parties,
was suspended.

Circulation of draft findings

2.3.96

As adverted to above, Mr. Devine informed Ms. O on the 28th September, 2011
that An Garda Síochána had confirmed to the Inquiry Team on the 4th August,
2011 that they had no objection to the Inquiry Team interviewing the former foster
mother and proceeding to complete and publish its report. Mr. Devine outlined that
following its interview with the former foster mother the Inquiry Team wrote to
individuals in respect of whom she had made comments or given information to
give them an opportunity to comment on same. This was an appropriate step and
was required by the principles of fair procedures. Those individuals had been
given 14 days to respond.

2.3.97

Mr. Devine also advised on the 28th September, 2011 that the Team was
proceeding to issue redacted draft findings to approximately 30 individuals,
providing 14 days for receipt of comments, and that the Inquiry Team would then
proceed to finalise their report. These redacted draft findings were circulated on
the 30th September, 2011.
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2.3.98

Mr. Devine also referred in his letter of the 28th September, 2011 to the Team’s
knowledge of allegations in relation to other service users who had attended the
placement and their legal advice that same should not be included in the Report
as they may be outside the Terms of Reference. He attached a summary of the
information relating to these historic issues and the Team recommended that the
HSE satisfy itself that these issues had been comprehensively reviewed outside
the Inquiry process. He also pointed out that the former foster mother indicated
that she had no knowledge of the detail of any historic allegations and that there
was no record on file of the detail of any such allegations being given to her.

Correspondence with two individuals following circulation of extracts

2.3.99

As referred to above, the Inquiry Team circulated a draft chronology to 27
individuals in November, 2010 and received responses from a number of parties.
One individual responded through a solicitor on the 8th December, 2010. This
particular response contained indications that the party might commence judicial
review proceedings. The Inquiry Team therefore obtained legal advice which
required more than one consultation with their solicitors and replied to the party on
the 31st January, 2011.

2.3.100

Due to the hiatus referred to above caused by the uncertainty as to whether the
Inquiry could continue at the same time as the Garda investigation and the
necessity for the HSE to give certain notifications to the former foster mother, the
next contact with this individual occurred on the 8th September, 2011. The Inquiry
Team informed this individual on that date that, inter alia, draft findings would issue
shortly. The draft findings were issued on the 30th September, 2011 and this led
to a substantial exchange of correspondence, a further meeting between this
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individual and the Inquiry Team and the provision of copies of all documentation
including minutes of meetings and interviews which referred to that individual. It
also led to additional inquiries being made by the Inquiry Team and the adjustment
of the draft findings to take account of the submissions made in the course of that
significant exchange of correspondence and the additional information.

2.3.101

A second individual, who had made no comment in relation to the draft chronology
when it was issued in early December, 2010, sought additional time for comments
in relation to the draft findings because he was waiting for legal advice/union
advice. A solicitor then wrote on behalf of this individual on the 20th October, 2011
raising a number of issues in relation to the Inquiry including alleged procedural
flaws. The Inquiry Team replied to this letter on the 9th November, 2011 and
arranged for the individual to examine relevant files – part of the criticism made in
the solicitors’ letter of the 20th October, 2011 had been that the individual had not
had an opportunity to examine files.

2.3.102

I understand that the individual examined the files in January, 2012 and this was
followed by a letter from the individual’s trade union on the 8th February, 2012 in
which a further meeting was suggested. This suggestion was agreed to by the
Inquiry Team. It seems that written submissions were made by the individual on
the 15th February, 2012 in place of the suggested meeting.32

2.3.103

In all of those circumstances, and particularly, though not exclusively, having
regard to some of the specific issues which the Inquiry Team had to deal with
during the course of the Inquiry, I am satisfied that the duration of time that it took
the Inquiry Team to complete the Inquiry was appropriate. The Inquiry had

32

It is worth noting that both of these individuals raised some of the points that they had raised with the
Inquiry Team with the HSE when the HSE circulated extracts from the Final Report in August, 2012.

127

progressed in an expeditious fashion until the Autumn of 2010. There was then a
hiatus while the question of whether the Inquiry could continue at the same time
as the Garda investigation was resolved and while the Inquiry Team was waiting
for confirmation from the HSE that the former foster mother had been notified of
certain matters. Once those matters had been resolved, the Inquiry Team moved
expeditiously to finalise and circulate draft findings. A period of time then elapsed
while parties made observations and submissions on those draft findings and once
that process was complete the Inquiry Team finalised its Report in an appropriate
period of time.

2.4

ADEQUACY AND APPROPRIATENESS

2.4.1

I am required to review and examine the appropriateness and adequacy of the
approach adopted and of the review contained in the Devine Report.

2.4.2

The information contained in the documentation, including the Report itself,
indicates that the Inquiry Team carried out a careful and thorough Inquiry within
the parameters of a reasonable interpretation of the Terms of Reference and
reported fully and comprehensively. It indicates that all the necessary procedural
steps were followed by the Team so as to obtain as much information relevant to
that interpretation of the Terms of Reference as possible in a manner consistent
with respecting the procedural rights of all parties.

2.4.3

I have dealt with these procedural steps in the section above dealing with the time
that the Inquiry took and I do not propose to rehearse them in detail in this section.
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2.4.4

Some criticisms can of course be made of the Inquiry and Report. It is difficult to
imagine any human process that would be absolutely immune from criticism. I
briefly deal with some of these below. Some of these emerge from the documents
with which I have been provided, the Report itself, and my interviews with Ms. D
and Ms. E but I do not believe that they amount to an inadequacy or
inappropriateness in the approach adopted by the Inquiry Team or in the review
contained in the Report.

2.4.5

For the reasons set out below, it does, however, seem to me that there is an
inadequacy arising from the absence of breadth of the matters required to be
inquired into. However, I am of the view, for the reasons set out below, that this
arises from the Terms of Reference which were provided by the HSE rather than
the approach adopted by the Inquiry Team.

Possible Criticisms

2.4.6

One such possible criticism concerns the quality of the notes or minutes of
interviews conducted by the Inquiry Team. I understand that the procedure
adopted by the Inquiry Team was that a note was taken of each interview and the
note was circulated to the relevant interviewee to agree the note as being a minute
of the interview. Ms. D and Ms. E informed me that the note that was taken by the
Team of their interviews was inaccurate. Mr. Devine informed me at interview that
a similar issue arose between Mr. N and the Inquiry Team which is touched upon
in the Devine Report.

At my request, Mr. Devine provided me with further

documents in relation to this.

2.4.7

Obviously, the accuracy of interview notes is of very great significance. While a
note or minute is not expected to be a verbatim account of a meeting, it should, of
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course, within those limitations, be accurate and fair. In the absence of being
present at a particular interview I cannot reach any view as to whether an interview
note is accurate or inaccurate. In any event, in circumstances where a draft
chronology (which was in part based on interview notes) and, subsequently, the
Team’s draft findings, were circulated for comments and observations, any error
arising by reason of the inaccuracy of any note could be picked up by the relevant
interviewee. I was also informed by Mr. Devine that prior to the interview notes
being placed on the record, significant exchanges took place between the note
takers and Ms. D and Ms. E the result of which was that all amendments were
accepted. Mr. Devine also indicated that significant clarifications and additional
information was permitted to be included on the record.

2.4.8

A further possible criticism of the Report is that it does not set out the contents of
either Ms. D and Ms. E’s Protected Disclosure or of Mr. N’s Protected Disclosure.
Specific reasons for not doing so in the case of Mr. N’s disclosure are given in the
Report. While not setting out the contents of the Protected Disclosures makes the
Report more difficult to read and to come to terms with because to some extent an
external party is reading it in a vacuum or in an information deficit, it seems to me
that such a possible criticism would be misplaced. All of the disclosures contain
material which is potentially highly prejudicial, particularly given the nature of the
alleged conduct and the stigma attaching to it, even and particularly in the absence
of the allegations being proven. The Devine Inquiry’s role did not include making
findings about the truth or otherwise of some of this material. Setting out the
Protected Disclosures would therefore have involved setting out untested highly
prejudicial material some of which was irrelevant to the purpose of the Review on
a reasonable interpretation of the Terms of Reference.
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2.4.9

Criticism can almost always be made of another party’s work under a variety of
headings such as structure, use of language, and the manner in which
anonymisation is achieved. There are instances in the Devine Report where I
would have approached such matters differently.

2.4.10

However, notwithstanding these possible shortcomings they do not mean, in my
view, that the approach adopted by the Inquiry Team or review contained in the
Report is inadequate or inappropriate. In my view, the examination of the
adequacy and appropriateness of the approach adopted by the Inquiry Team and
of the Report that is required by the Terms of Reference does not involve me
picking holes in the Inquiry and Report or pointing out ways in which either could
have been done better; it involves an overall assessment of the adequacy of the
approach taken by the Inquiry to achieve the purpose for which it was appointed.

Purpose of the Inquiry

2.4.11

That purpose is to be found in the first instance in the Terms of Reference. The
process by which the HSE personnel who were involved in establishing the Devine
Inquiry and in formulating the Terms of Reference are set out in detail in section
2.2. Assistance may also be found, if needed, in correspondence and
documentation in relation to those Terms of Reference and the surrounding
circumstances. I propose to first examine the text of the Terms of Reference
(which must include the text of the Protected Disclosures which are expressly
referred to in the Terms of Reference) and then to consider those other matters.

2.4.12

The Terms of Reference for the Devine Inquiry were:

“Introduction
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This is (sic) the terms of reference for an inquiry into issues raised and related matters
in the Protected Disclosures made by two employees of [the Service Provider] and
which was commissioned by [Ms. O], Interim Assistant National Director, PCCC South.

Details of the disclosure are outlined in the following which are attached:

-

E-mail dated 20th November 2009

-

Letter dated 26th of November 2009, and supported by documents (Reference 129);

-

E-mail dated 17th of January;

-

Additional Information has been supplied to the Authorised Person by a HSE
employee on 1st March 2010.

The purpose of this inquiry is to:

-

Establish the chronology of events leading up to the issues disclosed

-

Identify any care/service delivery problems* that may have occurred

-

Identify the causes of the care/service delivery problems

-

Recommend actions that will address the causes of the care/service delivery
problems so that the likelihood of future harm arising from these causes is reduced
as far as is reasonably practicable.

Membership of the inquiry team is:

-

Mr. Conal Devine, Chairperson

-

Person with Child Care Expertise

-

Person with Disability expertise
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The Chair, with the approval of the Commissioner may source appropriate expertise
as required from relevant areas.

Through the Chairperson, the inquiry team will:

-

Be afforded the assistance of all relevant staff (including former staff) and other
relevant personnel.

-

Have access to all relevant file and records.

The inquiry team will have regard to the systems analysis method of inquiry outlined in
the HSE Incident Management Tool-kit. It will be conducted in a manner that is impartial
and effective at achieving its purpose and is cognisant of the rights of all involved to
privacy and confidentiality; dignity and respect; due process; and natural and
constitutional justice.

The inquiry will commence on the first of March 2010 and will be expected to last for a
period of approximately 9 weeks, provided some unforeseen circumstances does not
arise.
Following completion of the investigation, an anonymised draft report will be prepared
by the inquiry team outlining the chronology, findings and recommendations. All who
participated in the inquiry will have an opportunity to give input into the extracts from
the report relevant to them for factual accuracy and to respond to any matters that may
be considered adverse to them. The final anonymised report will be submitted to the
commissioner for appropriate circulation.

The outcome of the report, as far as possible and subject to any legal constraint, will
be communicated to the two employees of [the Service Provider] who made the
disclosures.

Reference
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HSE 2009, “Toolkit of Documentation to Support Health Service Executive Incident
Management.”

* Care delivery problems (CDP’s) are defined as problems that arise in the process
of care, usually actions or omissions by members of staff. They have two essential
features:

-

Care deviated beyond safe limits of practice

-

The deviation had at least a potential direct or indirect effect on the eventual
adverse outcome for the service user, a member of staff or the general public.

Examples of CDP’s are:

-

Failure to monitor

-

Incorrect with hindsight) decision

-

Not seeking help when necessary

* Service delivery problems (SDP’s) are defined as failures identified during the
analysis of the incident which are associated with the way a service is delivered and
the decisions, procedures and systems that are part of the whole process of service
delivery.”

2.4.13

The Inquiry Team clearly understood these Terms of Reference to require them to
focus on care and service delivery problems in respect of Grace. It seems to me
that this was a reasonable interpretation of the Terms of Reference.

2.4.14

I must emphasise that I think that the text of the Terms of Reference was also
open to being interpreted to encompass a broader review given the contents of
the Protected Disclosures. I have not seen any evidence in the documentation that
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was provided to me of a discussion amongst the Inquiry Team or HSE personnel
or between the Inquiry Team and the HSE about alternative interpretations of the
Terms of Reference which may have been open

2.4.15

The Terms of Reference expressly identify the e-mail dated 20th November 2009,
the letter dated 26th November, 2009, and accompanying documents (Reference
1-29), the e-mail dated 17th January and additional Information which was supplied
to the Authorised Person by a HSE employee on 1st March 2010 as containing
the details of the disclosures to be inquired into. These documents refer to matters
of concern other than the care and service delivery issues in relation to Grace and
given that they were expressly identified as containing the details of the
disclosures to be inquired into, on that basis could be said to have required a
broader focus to the Inquiry.

2.4.16

However, the Terms of Reference (which must include the Protected Disclosures)
must be read in their entirety and in my opinion a fair reading of same could
reasonably lead a Reviewer to approach the matter as an Inquiry into the care and
service delivery problems in relation to Grace. This is because, while the
Disclosures referred to matters of concern other than Grace, they are undoubtedly
clearly written in the context of the care that was provided to her and the decisions
that were made in relation to her and her care. For example, while the Protected
Disclosure from Mr. N refers to allegations concerning other service users and
indeed contains a specific report about another individual service user, they are
clearly referred to in order to support the case that Mr. N was making that Grace
should have been moved earlier because the HSE knew, or should have known,
on foot of these other cases, that there was a risk to Grace. Indeed, the document
which is the core document in his disclosure (a report of the 7th March, 2008) is
headed “Social Work report in relation to [Grace] ..... For the purpose of seeking
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legal advice from ......., solicitors to the Health Service Executive. This report also
contains the following social work clients.......”. It goes on to say that:

“The recent draft Health Service Executive policy document on the Protection of
Vulnerable Adults, the creation of a Vulnerable Adults Committee, and the creation of
the post of Social Work Team Leader in Disabilities, have allowed for a new look at the
circumstances of [Grace]......” [Emphasis added]

2.4.17

The original Protected Disclosure from Ms. D and Ms. E did indeed refer to
concerns about other service users but it did so in a general way and their
disclosure document of the 26th November, 2009, which was specifically identified
in the Terms of Reference, deals exclusively with Grace.

2.4.18

The focus on Grace was emphasised in the Terms of Reference in that the stated
purpose of the Inquiry was to:

-

Establish the chronology of events leading up to the issues disclosed

-

Identify any care/service delivery problems* that may have occurred

-

Identify the causes of the care/service delivery problems

-

Recommend actions that will address the causes of the care/service
delivery problems so that the likelihood of future harm arising from
these causes is reduced as far as is reasonably practicable.”
[Emphasis added].
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Thus, the Disclosures themselves had Grace as their central focus and the Terms
of Reference then stated that the purpose of the Inquiry was to identify the
care/service delivery problems that may have occurred. In my view, it was perfectly
understandable on the basis of the text that the Inquiry Team would, in the
absence of any contrary indication being given by the HSE, interpret the Inquiry
as being into the care and service provided to Grace.

2.4.19

The HSE in its submission on my draft Report made the point that the three
Protected Disclosures specified in the Terms of Reference raised matters other
than the care and service delivery issues in respect of Grace. That is correct and
I expressly deal with this above. It is the reason that leads to the conclusion that
the text of the Terms of Reference was open to an interpretation that would
encompass a broader review. The HSE points out that the issues raised in the
initial Protected Disclosure by Ms. D and Ms. E “are far more broad-ranging than
simply the care of ‘Grace’ and relate to all of those who may have been affected
from services availed of in this ‘foster’ placement.” The HSE’s submission also
pointed out that Ms. D’s email of the 17th January, 2010 referred to alleged
incidents concerning other service users. The HSE also pointed out that when Mr.
N wrote to Mr. G on the 1st March, 2010 with his Protected Disclosure he stated
“that he understood that there was to be some sort of an investigation in relation
to ‘Grace’ “and possibly others” and that to “assist in setting the terms of reference
of this inquiry” he was also providing Mr. G with reports concerning certain service
users, including ‘Grace’ and three other service users, by way of Protected
Disclosure.” I address these issues above (and addressed them in my original
draft Report) and accept that they lead to an interpretation of the text of the Terms
of Reference being open that would encompass a broader review. However, as
stated in detail above and in my original draft, while the initial Protected Disclosure
from Ms. D and Ms. E referred to concerns about other service users, it did so in
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a general way, and their subsequent disclosure document of the 26th November,
2009, which had 29 supporting documents appended to it dealt exclusively with
Grace. While Mr. N’s instance of Protected Disclosure also referred to other
service users, they are clearly referred to in order to support the case that he was
making that Grace should have been moved earlier. It is clear from that that the
Protected Disclosures themselves had Grace as their central focus.

2.4.20

As I state above in paragraphs 2.4.13 and 2.4.14, the Inquiry Team’s interpretation
of the text of the Terms of Reference was an interpretation that was a reasonable
one. I go so far as to say, and said in my draft Report, that the text of the Terms
of Reference was also open to being interpreted as encompassing a broader
review. It follows from this that I accept, and I expressly do so, that there is no
basis in the documentation for concluding that there was any improper “effort by
anyone to curtail the Terms of Reference of the Inquiry Team”.

2.4.21

Assistance as to the interpretation of the Terms of Reference or purpose for which
the Inquiry was established can also be obtained from other documents and other
surrounding circumstances.

2.4.22

There were ongoing contacts between the Inquiry Team and the HSE during the
course of the Inquiry and Mr. Devine gave frequent updates and progress reports
to the HSE. I address these in greater detail below. In one of these, for example,
on the 28th September, 2011, the Inquiry Team wrote to the HSE stating that it
had received legal advice on the completion and distribution of draft findings and
that it included advice that the inclusion of allegations in relation to other service
users should not be included in the Report as such inclusion might be outside the
Terms of Reference of the Inquiry. The letter went on to recommend that “..the
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HSE would satisfy itself that those historic cases have been comprehensively
reviewed…” The HSE took no issue with either of these statements and, therefore,
with the focus of the Inquiry being Grace and the care and service that was
delivered to her. As adverted to above, the documentation shows that from an
early stage and during the course of the Inquiry process, Mr. Devine, on behalf of
the Inquiry Team, was giving regular updates to the HSE in relation to the progress
of the Inquiry. The HSE provided me with a large file of documents as my review
process was coming to a close and after the HSE had made its submission. This
was provided voluntarily by the HSE and it was explained to me that it had not
been provided earlier through error. I am grateful to the HSE for providing it to me
even at that late stage. This file contains a document which Mr. Devine provided
to, inter alia, Ms. O, on the 1st November 2010, which was a summary in draft
form of the decisions/failures that the Inquiry Team had identified. It is very clear
from the contents of that document that the focus of the Inquiry at that stage was
on Grace. The HSE, in its submissions on the original draft Report, referred to two
other documents from Mr Devine: a Preliminary Briefing Document to Ms. O and
Mr A of the 8th November 2010; and a letter from him to Ms. O; and made the
point that these documents did not state or imply that the inquiry would be limited
to Grace. I accepted that it would not have been immediately clear from these
documents alone that the focus was exclusively on Grace. However, on review
following Mr. Devine’s submission on my amended draft Report, I note that in fact
the full title to the briefing document refers to one service user only. It reads
“Preliminary Briefing Document re Protected Discosure, regarding ongoing
concerns in respect of the management of the care of a service user.”
Furthermore, when it became apparent to the HSE in the latter stages of the
Review process that the Devine Inquiry was interpreting the Terms of Reference
as being focused on Grace and when it became apparent upon delivery of the
Report that it had focused on Grace, the HSE did not revert to Mr. Devine to take
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issue with this focus. As referred to above, on the 28th September, 2011, Mr.
Devine told the HSE that the Inquiry Team had been advised that to include
material relating to other service users in the Report would risk straying outside
the Inquiry’s Terms of Reference and that the HSE should satisfy itself that these
historic cases have been comprehensively reviewed. There is nothing in the
documentation to suggest that the HSE reverted to Mr. Devine at any of those
times to take issue with the interpretation that the Inquiry Team were applying and
Mr. Devine, in his submission, confirmed that nobody from the HSE took issue with
that interpretation.

2.4.23

When the Inquiry Team delivered the Report, the HSE did not revert to them to
ask why they had not investigated broader issues. In fact, Mr. Devine informed me
that he was asked at that time to consider undertaking a further inquiry process
regarding the historic cases. Indeed, at the meeting on the 27th June, 2012, with
Mr. I, the Regional Director of Operations and Mr. P, General Manager, Mr. Devine
was thanked for the work that he had done and was asked to undertake additional
work in relation to the circulation of extracts from the Report. There is nothing in
the documents to suggest that there was any discussion whatsoever of the Report
having incorrectly examined only Grace’s case. Indeed, this is accepted by the
HSE who pointed out in its submission that it was only a number of months later
that the issue of the Inquiry not examining certain matters arose. The HSE
explained in its response to my draft Report that significant other factors
contributed to the delay in recognising that matters remained to be investigated.
These were identified as including “a change in personnel with responsibility for
the work of the Investigation Team, unprecedented financial pressures caused by
dramatic budget cuts leading to a need to focus attention on services which were
severely threatened, a rapid exit scheme, legal challenges threatened by persons
affected by the Devine report, considerable assistance being sought by the Gardaí
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in pursuing their criminal investigation relating to ‘Grace’ and other service users,
and an extensive request by [another State party] for a substantial amount of
records located in a number of unknown areas and stretching back over a period
of 30 or so years.”. The HSE submission also explained how it came to be
identified that certain matters needed to be investigated but for legal reasons I
cannot set that out in detail. In summary, queries were raised within a separate
process including whether any investigations had been carried out in relation to
allegations raised concerning other service users. I understand that at a meeting
on the 23rd October, 2013, it was agreed that there was an urgent need to carry
out an investigation and this then led to the establishment of the Foster Care
Inquiry to investigate those matters.

2.4.24

There is nothing to suggest that Mr. Devine was asked to explain why matters
which the HSE states in its submission were intended to be covered as part of the
Inquiry were not in fact inquired into or at least reported upon by his Team. It is
also noteworthy that the Devine Inquiry Team does not appear to have been asked
to proceed to complete the work which, according to the HSE submission, they
were engaged to do, once it became apparent that they had not inquired into all
matters identified by a broader interpretation of the Terms of Reference.

2.4.25

The HSE, in its observations and comments following consideration of my draft
Report, made a number of points about my draft conclusions in this regard arising
from documents and surrounding circumstances. The HSE set out a detailed
chronological sequence of events, most of which had already been included in the
draft Report and is set out above, and stated “[A]s the chronological sequence of
events above clearly show, there was no effort by anyone to curtail the Terms of
Reference of the Investigation Team tasked with the matters referred to in the
Protected Disclosures of Ms. D and Ms. O, or the Protected Disclosure of Mr. N.”
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2.4.26

The HSE submitted that it is clear from various documents that various individuals
in the HSE who were dealing with the process of establishing the inquiry intended
or envisaged the Inquiry to be broader than the one actually reported on by the
Devine Inquiry. The HSE submissions refer to an email from Mr. A of the SIMT to
Ms. O of the 22nd January, 2010 to which Mr. A appended what he described as a
first draft of the Terms of Reference in which it was stated that the Inquiry was “to
undertake a review of the disclosures” by Ms. D and Ms. E and the HSE states
that “This first draft prepared by Mr. A did not seek in any way to limit the scope of
the review. It did not limit the inquiry to issues concerning ‘Grace’, but envisaged
a broad base being the disclosures by Ms. D and Ms. E”. Reference is also made
to the email from Mr. G to Mr. Devine, Ms. R and Ms. O, on the 17th February,
2010, the day after the first meeting with Mr. Devine. Mr. G referred to (1) a letter
of disclosure dated 20th November 2009, (2) further details of disclosure dated the
26th November, 2009 and (3) further letter dated 17th January, 2010 and stated
“[T]hese three documents should be encompassed in and attached to the Terms
of Reference along with the 29 supporting documents which were appended to
the letter of 26th November which I am forwarding to you separately in the post.”
The HSE stated in its response to my draft Report that on the basis of this email
that “Again, clearly it appears that the intention of Mr. G was to incorporate all of
these matters into the Terms of Reference for the investigation which was to
commence. In this regard it appears that the clear intention was that all matters
referred to in the disclosures of Ms. D and Ms. E were to be matters coming within
the Terms of Reference of the Investigation and would, consequently be
investigated and reported upon as part of this investigation.” The HSE also refers
to an email from Mr. G to Mr. Devine and Ms R of the 3rd March, 2010 in which
Mr. G said that he would like to be able to tell Mr. N that his Protected Disclosure
would be included as part of the Inquiry. The HSE stated that “Again, clearly the
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intention of Mr. G appears to have been an investigation far broader than an
investigation of matters only confined to ‘Grace’ as Mr. N’s concerns in his
Protected Disclosure also included other service users.” Finally, the HSE makes
the point that the Terms of Reference do “not confine the inquiry team to only
investigate and consider matters relating to ‘Grace’. The Terms of Reference list
the Protected Disclosures and append the actual Protected Disclosures......It was
clearly the intention of the drafters of the Terms of Reference and the Authorised
Person that the matters raised in these Protected Disclosures would be inquired
into by the inquiry team chaired by Mr. Devine and that Mr. Devine’s investigation
would not be confined to inquiring into matters relating to ‘Grace’”.

2.4.27

The HSE’s submission in this regard is a submission based on its consideration
and interpretation of the various documents referred to above. Of course, I have
also considered those documents and had done so at the time of the circulation of
the draft Report. In my view, it is reasonable to interpret the Disclosures as
focusing on Grace and, therefore, for the reasons set out above, the identification
of the Protected Disclosures as the source of the matters to be inquired into did
not in itself make it clear that the Inquiry should be more broadly focused than
Grace, i.e. because they themselves had Grace as their focus. Therefore,
reference to those Disclosures in emails, letters and documents do not make it
clear that the focus was intended to have been broader than Grace and, indeed,
for the reasons set out above could lead to the conclusion that the Terms of
Reference required an inquiry into Grace’s case alone. It is also important to note
that the section of the original draft Report in which I stated that a fair reading of
the Terms of Reference could reasonably lead a Reviewer to approach the matter
as an Inquiry into the care and service delivery problems in relation to Grace was
circulated to Mr. A and Mr. G (authors of some of the documents referred to by the
HSE in the preceding paragraph) and neither of them demurred from my statement
143

that the interpretation of the Terms of Reference by the Inquiry Team was a
reasonable one. I also note that it is stated later in the HSE’s submissions that
when Mr. A was asked by the HSE in October, 2013 about his awareness of the
matter he said that “he was aware that a voluntary organisation was raising
concerns about a particular girl who had been in foster care.” [emphasis added]
I also note that in her response to my draft Report, Ms. O stated that:
“The priority and focus of this Inquiry at all stages was for the protection and welfare of
Grace and all other potential service users as is evident from my letter dated 7 th April
2010. The initial focus of this Inquiry was on Grace which had been brought to the
attention of the HSE through the Protected Disclosure process ”. [Emphasis added]

It is also important to note that Ms. O provided responses to the original draft
Report and the amended draft Report and did not say that my conclusion that the
interpretation of the Terms of Reference as being focused on Grace was
reasonable was wrong or that she had intended the Inquiry to look at matters other
than Grace. Ms. O was, of course, involved in establishing the Devine Inquiry and
was the Commissioner of the Inquiry.

2.4.28

It should also be noted that in the documents which the HSE provided to me at a
very late stage of the process i.e. 2 weeks after delivery of its submissions, there
is a document which is described as a “Draft advice document for interviewees”.
It essentially provides information about the interview process. This appears to
have been provided by and possibly prepared by a member of the SIMT. It is
entitled, inter alia, “Advice for interviewees in the Investigation into protected
disclosures in relation to the management of the care of [Grace] while in foster
care…”. [emphasis added] This document clearly envisages an inquiry with Grace
as its focus. There is also a handwritten document which seems to be someone’s
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handwritten note in the context of a meeting which I understand took place on the
15th January 2010 which notes, inter alia, “1. Abuse of clients 40 placements; 2.
Historic abuse – index case + others” which suggests that the author appreciated
the fact that the Protected Disclosures raised more than matters relating solely to
Grace. However, that does not mean that the Inquiry which was in the course of
being established, or the Terms of Reference which were being formulated at that
time, were necessarily to examine these other issues.

2.4.29

I accept that it is absolutely clear that there is nothing in any of those documents
(or indeed in any other documents) to suggest an improper effort to prevent the
Devine Inquiry from examining issues other than Grace. Nothing in this Report
should therefore be interpreted as suggesting that there is any evidence in the
documentation of an improper attempt to improperly limit the matters which could
be investigated by the Devine Inquiry. However, it does not follow that the Terms
of Reference clearly mandated and required such a broader review or that they
were only open to an interpretation that required that broader review.

2.4.30

The HSE made the submissions referred to above in response to my draft Report
in which my conclusion, that the interpretation of the Terms of Reference which
was adopted by the Inquiry Team was a reasonable one was clearly and
unequivocally stated. The contentions in relation to interpretation made in the
HSE’s submissions on that original draft were not apparent or evident from any
documents which had been provided to me by the HSE prior to that i.e. there is no
reference in any of the documents which were provided to me by the HSE to the
HSE being of the view that the Inquiry Team had not investigated everything it was
meant to investigate. There are, of course, references to matters which needed to
be investigated. These contentions were not therefore referred to in my original
draft Report; and were not therefore available to Mr. Devine prior to me providing
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him with my amended draft Report which included the submissions of the HSE on
this point. Indeed, some of the documents referred to in the HSE submissions
were in the file which was only provided to me on the 4th August, 2016, after the
delivery of the HSE submissions. Mr. Devine, only became aware of these
contentions on the delivery by me of the relevant sections of the amended draft
Report which were delivered for the very purpose of providing Mr. Devine with an
opportunity to address these, and any other, matters. Mr. Devine, and his solicitor,
made detailed submissions in response to those contentions. Mr. Devine, in his
submission, expressed a deep concern that a suggestion or allegation that the
Devine Inquiry had not inquired into matters which it should have investigated was
being made for the first time four and half years after he had delivered the Report
in circumstances where the integrity of the Devine Report and process had been
accepted by the HSE thanking him and publicly accepting the Report. Many of the
substantive points made in Mr. Devine’s submissions are already contained in the
discussion above but I think it is only fair to record and consider the key relevant
points made by Mr. Devine to the extent that I have not already done so. Mr.
Devine addresses matters which were contained in the HSE’s submissions which
I had determined not to be relevant to my Terms of Reference and did not consider
in my amended draft Report. I therefore do not set out Mr. Devine’s response to
these matters other than to note that he strongly takes issue with certain aspects
of those submissions.

2.4.31

Firstly, Mr. Devine made the point that the HSE addressed the Public Accounts
Committee of the Oireachtas on the 23rd April, 2015, 22nd October, 2015 and the
2nd February, 2016 and accepted the outcome of the Devine Inquiry for publication
and did not make any criticism of the Devine Inquiry or its Report, thereby
accepting its work. That is a matter of public record. The point that I understand
Mr. Devine to make in this regard is that if the HSE was of the position that the
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interpretation of the Terms of Reference which had been adopted by the Inquiry
Team was somehow defective, unreasonable, or at odds with what the relevant
HSE personnel dealing with the matter believed the Inquiry Team was inquiring
into, that position would have been stated to the Committee.

2.4.32

Secondly, Mr. Devine submitted that the Protected Disclosures furnished to the
HSE’s Authorised Person on the 20th and 26th November, 2009 dealt exclusively
with Grace. I have dealt with this above. The Disclosure of the 26th November.
2009 dealt exclusively with Grace. The Disclosure of the 20th November, 2009
referred to some broader concerns, albeit in a general sense, and therefore did
not deal exclusively with Grace. However, the focus of the Disclosure was
undoubtedly Grace. The Protected Disclosure of the 1st March, 2010 referred to
cases other than Grace but it is undoubtedly the case, as stated above, that they
were given to support the points that were being made about Grace. Mr. Devine
in his submission confirms that this was the Inquiry Team’s understanding of this
Protected Disclosure, i.e. that the examination of the files of the other service users
referred to in this Protected Disclosure of the 1st March, 2010 was in the context
of determining the appropriateness of the placement for Grace. He also states that
this was clear to everyone who the Inquiry Team engaged with in the HSE
including the relevant Protected Discloser. Mr. Devine instanced that particular
Protected Discloser raising a request made of him to contact a relative of a historic
case and whether that “cut across the protected disclosure Inquiry” and the
Protected Discloser being informed that “the protected disclosures inquiry was
focusing on [Grace] and that the specifics of the allegations/complaints in relation
to any other service user …was being looked at in the context of the
appropriateness of the placement of [Grace].” Mr. Devine’s submission also states
that the Protected Discloser was informed that “…it would be a matter for the HSE
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to decide on how and whether historic issues relating to other service users were
to be investigated.”

2.4.33

Mr. Devine also stated that the Inquiry Team had been advised at the time that the
HSE had established a working group to address the historic issues referred to.
The assessment by a named psychologist, dealt with in paragraph 2.3.33 above,
was part of that process. The memorandum referred to in paragraph 2.3.33 makes
clear that the psychologist’s terms of reference included advice on “…any wider
issues that arose from the past that may require further but separate processes.”
Mr. Devine also informed me that the Inquiry Team was informed at interviews
with relevant HSE personnel that a working group had been established to address
the historic issues and that the first meeting of that group had taken place on the
12th November, 2009. Mr. Devine provided me with an extract from an interview
note which recorded that the Inquiry Team was informed that “….a group has been
set up and have agreed to meet to progress historic cases…” As is clear from the
contents above, the Inquiry Team did pass information that came into its
possession about other cases to the HSE.

2.4.34

Fourthly, Mr. Devine makes the point that it could not have been intended that the
Inquiry would inquire into whether 40 other service users had been abused or
mistreated in any way, as is submitted in the HSE’s submission. He points out that
the drafters of the Terms of Reference specified that the Inquiry was to be
completed within 9 weeks and poses the question on what basis could all of these
matters have been addressed in that period of time. Indeed, as stated above, in
my view, 2 years was not an inappropriate time period for the completion of the
inquiry into Grace’s case alone. There could never have been any reality to the
Inquiry being completed in 9 months if it had been charged with examining 40
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other cases. An inquiry of that nature would, Mr Devine submitted, need far
greater resources than were available to the Devine Inquiry.

2.4.35

It was submitted by the HSE that it only became aware when the Devine Report
was delivered that matters raised in the Protected Disclosures had not been
investigated. Mr. Devine refers to the document of the 28th September, 2011,
referred to above, in which it was stated that the Inquiry was not examining a
number of other cases and submits that therefore the HSE was aware, at least
from the date of that document, that the Inquiry’s focus was Grace.

2.4.36

The HSE also submitted that it was part of the Inquiry’s Terms of Reference to
identify whether there was another service user still using the services of the foster
family. That does not appear in the Terms of Reference and the submission seems
to stem from a single sentence in the Protected Dislcosure of the 20th November,
2009. In any event, Mr. Devine brought it to the attention of the HSE on the 1st
April, 2010 that there was another service user still using the placement when he
was informed of same.

2.4.37

It seems to me that all of the above matters set out in paragraphs 2.4.11-2.4.36
support the view that while the text of the Terms of Reference was open to an
interpretation which encompassed a broader review, and implicit in this is that
there was no improper attempt to limit or curtail the matters which the Devine
Inquiry should examine, it was also reasonably open to the interpretation that the
Inquiry was focused on the care and service delivery issues in respect of Grace.
I was of that preliminary view when I prepared my original draft Report. I carefully
considered all submissions including the HSE’s submissions and remained of that
preliminary view subject to what any parties to whom the amended draft Report
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was circulated might submit. Having considered all of the submissions, I remain
of that view. It also seems to me in light of all of the above, that the interpretation
adopted by the Inquiry Team was reasonable based on the text of its Terms of
Reference, and is the one which is supported by the related documentation and
surrounding circumstances set out above.

2.4.38

The approach adopted by the Inquiry Team to achieve that purpose was
appropriate and adequate.

2.4.39

However, it seems to me that the adoption of Terms of Reference by the HSE
which led to this focus, means that the approach adopted to the Inquiry by the
HSE was inadequate in all the circumstances.

2.4.40

As referred to above, the Protected Disclosures contained material that went
beyond allegations of poor care and service delivery to Grace. It must also be
borne in mind that these disclosures were not made in isolation. Ms. D and Ms. E
had also made a complaint to the Department of Health at around the same time.
The HSE, including senior management and the SIMT, were aware of the contents
of the complaint to the Department of Health and the issues raised therein. The
issues raised in Ms. D and Ms. E’s complaint to the Department of Health and their
Protected Disclosures included allegations of a cover-up, a danger of a deliberate
destruction of files, decisions being made by the HSE in the interests of the HSE
and not of the service user and a threat to the funding of a service provider if they
insisted on acting in what they considered to be the best interests of the service
user. These matters were not contained in the Protected Disclosure documents
which were identified in the Terms of Reference as containing the information to
be inquired into and therefore could not have been inquired into by the Devine
Inquiry. Ms. D and Ms. E also referred generally to their concerns for 40 other
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service users. Of course, Mr. N’s Protected Disclosure contained more specific
historic concerns about some other service users. I emphasise, as previously, that
I make no comment or finding on the validity of any of these allegations.

2.4.41

These are all allegations of the most serious nature and it seems to me that they
should have been required to have been inquired into fully and expeditiously in the
interests of Grace, all of those other service users, the relationship between the
HSE and the Service Provider and the persons against whom allegations were
implicitly or expressly made. Some of these matters have still not been inquired
into. Some, such as the task of identifying any other persons who may have been
placed with the former foster family, have now been looked into by Resilience
Ireland, but the failure by the HSE to ensure that there could be no doubt but that
this was part of the Devine Inquiry means that there was a delay of almost 4 years
in doing so.

2.4.42

In those circumstances, it seems to me that in order for an Inquiry established on
the basis of these Protected Disclosures to have been adequate, it ought to have
clearly been ensured by the HSE that these matters were also included within its
scope. I appreciate that an internal (albeit with external input) non-statutory review
would be limited in the extent to which it could investigate and make findings on
some of these matters. However, the inquiry could have been asked to examine,
for example, whether there was prima facie evidence to support the allegations
made by Ms. D and Ms. E and Mr. N. Mr. N’s Protected Disclosure should have
given rise to a concern to identify precisely who had been placed in this placement
over the years and the Inquiry should have been asked to perform this task.
Resilience Ireland were subsequently asked to inquire into this.

151

2.4.43

I wish to make it absolutely clear that there is no evidence in the documentation
that has been provided to me to suggest that focusing on Grace’s case was a
deliberate action to avoid investigation of these other matters. Rather I believe that
for the same good reasons as the Inquiry Team understood the Terms of
Reference to be focused on the care and service delivery issues in respect of
Grace, the individuals dealing with the HSE’s response to the Protected
Disclosures were also focused on Grace. In my view, this is what emerges from
the documents referred to above and the undisputed facts.

2.4.44

However, this was unfortunate and it meant that serious issues were not
investigated as soon and as quickly as possible and that other serious issues have
not yet been investigated.

2.4.45

In all of those circumstances, as stated in paragraph 2.4.5, it seems to me that the
approach adopted to the Inquiry was inadequate because the Terms of Reference
which the Inquiry Team was given by the HSE did not clearly and expressly ensure
that there would be an examination of those matters. This arose because, on a
reasonable interpretation, the Terms of Reference (which must guide the
approach of an Inquiry Team) did not ask the Inquiry Team to inquire into these
matters. In all of the circumstances as stated in paragraph 2.4.38, it seems to me
that the approach adopted by the Inquiry Team was appropriate and adequate.

2.5

PUBLICATION

2.5.1

Mr. Devine delivered his Final Report to the HSE on the 28th March, 2012. The
Report has not been made available to the public to date. Nor has it been made
available to the individuals who made the Protected Disclosures or to the Service
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Provider who is currently providing for Grace. Ms. D and Ms. E have complained
about this and have made the point in a letter of the 24th November, 2014 that “it
is almost impossible to ensure quality and safety improvements in such an
environment” i.e. when they have not been given the Report or even informed of
any recommendations or findings in respect of any care/service delivery failures
that may be relevant to their agency33. I comment on this below. It appears that
the Devine Report has been provided to 5 statutory or State bodies, two of them
specific and legitimate interests in the question of whether or not the Report is
published. One of these is An Garda Siochána34. I am legally precluded, in the
interest of Grace, from identifying the other body with a legitimate interest by name
but it is important to emphasise that it is a party which is utterly independent of the
HSE or any of the other parties referred to in this Report or, indeed, in the Devine
Report and Foster Care Inquiry Report and is obliged to act in the best interests
of Grace. The other bodies to whom it appears the Report has been provided are
the Office of the Information Commissioner, the Health Information and Quality
Authority and the Child and Family Agency. The latter has not been provided with
the identification key which would allow individuals referred to in the Devine Report
to be identified.

2.5.2

I interpret the word “published” in my Terms of Reference as meaning “made
available publicly” or “made available to the public”. The Report has not been
published in that sense. Paragraph A4 of the Terms of Reference requires me to
conduct an independent review and thorough examination of the reasons why the
Report has not been published to date and whether those reasons are well-

33

Since writing this letter they received some of the recommendations on foot of a decision of the Office of the
Information Commissioner.
34
A copy of the Devine Report was given to An Garda Síochána on the 3 rd July, 2012 on a strictly confidential
basis. It was also subsequently given to An Garda Síochána by the HSE in the context of seeking the Gardaí’s
views in relation to publication.

153

grounded. Related to this is the requirement in paragraph A5 of the Terms of
Reference for me to consider whether the Report can now be published taking into
account relevant criminal and civil aspects in circumstances concerning the
subject matter of the Report and, if not, whether the Report can be published in
redacted form. I deal with both paragraph A4 and A5 in this section.

2.5.3

Underlying paragraph A4 of the Terms of Reference is an assumption that the
Devine Report was intended to be published. Related to this is a question which
is addressed in the “Adequacy and Appropriateness of the Approach Adopted”
section of this Report as to the purpose and nature of the Inquiry and Report. Put
simply, the assessment of whether a Report should be published and whether the
reasons for not doing so at any particular point in time are well-grounded will
depend, at least in part, on the nature and purpose of the review. Different
considerations may apply to an internal review process (even one with external
input) which is put in place solely to provide information and learning to the
organisation commissioning the review than will apply to a process which is
commissioned with the additional purpose of allaying legitimate public concerns
about the matters the subject of the review process. That is not to say that a report
from the former type of review should not be published. Indeed, the public interest
in transparency and accountability would suggest that publication should be the
norm. The distinction between the two types of review simply means that different
considerations may apply to the question of whether it should be published or not.

2.5.4

There is a degree of uncertainty about precisely which category the Devine Review
was intended to fall into and about whether it was intended to publish the Report.
For example, in a letter from Mr. C to HSE solicitors in the South in 2011 in relation
to a submission on behalf of Ms. D that the Devine Inquiry should be halted
pending the Garda investigation. Mr. C said:
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“On the matter of the Conal Devine Investigation not being halted, this issue has been
the subject of discussion between Senior Management in the HSE and the Garda
Authorities, and the view advised to HSE Management by the Gardaí is that it is in
order for the HSE to complete its investigation, as it is deemed that it will in no way
interfere with the criminal investigation being undertaken by the Gardaí. I should clarify
that the Conal Devine investigation is an internal report that has been commissioned
by the HSE, to examine processes and procedures around the care of the named
client......

....As mentioned previously the Conal Devine Investigation is an investigation
commissioned directly by the HSE, to examine the processes and procedures applied
to the Care of named clients. In this regard the investigation and any subsequent report
will be a matter for the HSE internally, and in this context the HSE had a duty to make
all information available to the investigation team, to allow them to arrive at an
appropriate determination.....” [Emphasis added]

2.5.5

Similar observations were expressed in a draft letter prepared by a solicitor in the
South to be sent by the HSE to a party who had requested a copy of the Report
and stated:

“The HSE has already identified that it has a difficulty providing the report prepared by
Conal Devine. We would like to expand briefly just in relation to the reasoning for same.

The Report was prepared for internal review by the HSE only. It was never intended
that the Report would be released to Third Parties or indeed relied on for the purposes
of proceedings.
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It is a Report which was prepared on foot of Protected Disclosures and is consequently
covered by the provisions of Part 14 of the Health Act and Part 9A of the Health Act
2004.

The Terms of Reference guaranteed to all parties, so far as was practicable,
confidentiality.

It goes without saying that Protected Disclosures are an extremely important tool for
both the HSE and other organisations. The anonymity and protection which is
guaranteed would, in the view of the HSE, be undermined if the Report was to be
released in the manner envisaged...” [Emphasis added]

2.5.6

Thus, there seems to have been a view that the Devine Inquiry was an internal
process, for internal HSE purposes only and that the Report was not to be for
publication.

2.5.7

In an email to Mr. G on the 30th June, 2010, Ms. D and Ms. E raised two concerns
with Mr. G. The first concern was that the decision as to whether to publish the
Devine Report, when completed, was that of Ms. O and that there was the
possibility that it would not be published beyond HSE South. This reflects views
that were expressed to me by Ms. D and Ms. E at interview where they raised a
concern about the commissioning body and the office to which the Report was to
be given being regional officers. They felt that this was too confined. They
contended that this meant that the local or regional areas could control the
information coming from the process or at least that this could be the perception.
I do not believe that this was or is a significant risk in all of the circumstances. As
is clear from the above, there was extensive “national” involvement in dealing with
the matter and in establishing the Devine Inquiry and, as will be seen when dealing
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with the Resilience Ireland process and Report, there was extensive “national”
involvement following the delivery of the Devine Report.

2.5.8

As against the contents of the letters set out above, which suggest that the Report
was not intended to be published, however, it is noteworthy that there are also
documents which suggest that, in fact, the Report was intended to be published.
For example, the indemnity that was given to Conal Devine & Associates to carry
out the Inquiry contained a provision that the Final Report would be reviewed by
the HSE solicitors before it was published, which is at least indicative of an
intention to publish the Final Report.

2.5.9

The question of whether or not the view contained in the letters quoted above is
valid or correct and whether, if so, it could justify non-publication is academic
because the HSE has, since that date, informed various parties that it intends to
publish the Report. That intention to publish the Report was repeatedly stated by
the HSE and its solicitors in letters to various parties.

(i) On the 5th March, 2015, Mr. I, former Regional Director of Operations and by
this time National Director for Social Care, wrote to the Office of the Information
Commissioner in response to a request from Ms. D and Ms. E under the
Freedom Of Information Act35. Mr. I stated:

35

There were protracted interactions between the HSE and the Office of the Information Commissioner during
2015 which culminated in a decision of the Information Commissioner of the 30 th September 2015 to the effect
that “the HSE was justified in its decision to refuse access to the Report, other than the non-personal parts of that
Report, including the Terms of Reference in Chapter 1 (except the name of the Agency employing those who
made the disclosure), the methodology contained in Chapter 2.1 and the recommendations contained in Chapter
7 of the Report (other than sections 7.2.6 and section 7.7.)” [Contained in the Summary section of the Decision].
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“Following on from previous correspondence, I am writing to inform you that it is
the intention of the HSE to publish the report commissioned by the HSE and
prepared by Conal Devine & Associates (2012) (the “Report”)

36,

following

consultation with the [named party] and An Garda Síochána.

The HSE has considered the publication of this Report in terms of the significant
learning that potentially can be achieved and the public interest benefits which
outweigh other interests and has formed the view that it is appropriate to publish
the Report into the public domain (redacted as appropriate).

Subject to the consultation with the two agencies referred to above, it is the
HSE’s intention to publish the Report. The HSE will also, at the same time,
release the Report to the requester as a matter of priority.

The HSE intends to publish the report in early April. Therefore, in light of this
decision I would welcome your consideration of the HSE’s intent in reference to
previous correspondence received on this matter. I will keep you appraised of
developments in relation to this process as appropriate.” [emphasis added]

(ii)

This letter, which is dated 3 years after delivery of the Devine Report
constitutes the first express statement in the documentation of an intention
to publish the Devine Report.

(iii)

Also on the 5th and 6th March 2015, the two parties with a legitimate interest
in the question of publication were written to, including An Garda Síochána,
clearly stating the HSE’s intention to publish the Devine Report and asking
if the parties had “any objection to the release of report in question (in

36

The Resilience Ireland Report had not yet been received
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redacted and anonymised form...” and specifically asking An Garda
Síochána for confirmation that such release would not adversely affect any
ongoing Garda Síochána investigation(s). This was followed up with a
further letter on the 16th March indicating that the redacted form of the
Report would be furnished shortly.

(iv)

Mr. I also wrote to Ms. D on the 9th March, 2015 and informed her of the
intention that the HSE would publish the Conal Devine 2012 Report in early
April, 2015. He stated that “[T]he actual publication date will follow
consultation with the [two named State bodies] and it may be necessary
for some redaction, of for example identifying information based on legal
advice.”

(v)

On the 11th March, 2015, Mr. I also told another service provider that the
HSE intended publishing the Report. He did so in reply to a letter from that
service provider agency which was seeking a copy of the Devine Report in
light of an adverse reference to that agency in a media article. He
explained, inter alia, that it was the HSE’s intention to publish the Conal
Devine Report following consultation with An Garda Síochána and the
other party.

2.5.10

Given that the HSE has informed two of the Protected Disclosers, service
providers, and three other parties of its intention to publish the Report, the only
issues are not whether the Report should be published but why the Report has not
been published to date and whether those reasons are well-grounded. What is
required is not an examination of whether the HSE would be justified in deciding
not to publish the Report - because they have already decided in principle to do
so, as expressed in those letters - but whether their reasons for not doing so to
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date are well-grounded. The first thing that needs to be established is what the
HSE’s reasons for not doing so to date actually are.

2.5.11

The only statement of those reasons prior to Spring/Summer 2015 that I have been
able to find in the documentation is contained in a Briefing Note dated the 27 th
March, 2014 which Ms. O provided by way of a progress report. This is almost
exactly two years after delivery of the Devine Report. The Briefing Note stated:

“....The Report has not been published to date on the basis of advice from the author
of the Report and direct legal advice, taking into account the aspects of Protected
Disclosures involved, the context where the service user is [reference to legal status]
and the ongoing Garda Investigation which has specific implications for any publication
of the Report”

2.5.12

The reference to “advice from the author of the Report” would appear to be a
reference to the contents of Mr. Devine’s covering letter when he was delivering
the Report in March 2012. Mr. Devine stated in this letter, inter alia:

“It is entirely a matter for the HSE to determine the extent to which the Report in whole
or in part will be distributed to any individual or published more widely. Prior to any
decision on publication, the Inquiry Team would draw your attention to the following
matters which should be given serious consideration in reaching such decision.
a) You will be aware that the Indemnity provided to the Inquiry Team in respect of its
work has, as a condition of cover, that the HSE legal advisors ‘review the report in
its entirety prior to release/publication.’
b) There is an existing Garda investigation in respect of issues which are the subject
matter of the Report.
c) [Reference to a specific legal issue with the effect of protecting Grace’s
confidentiality and the need to engage with the other party in this regard].
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d) You will note that a complaint was made by the birth mother in June 2010 and the
terms of reference of the Inquiry Team were extended in September 2010 to
include those issues in the Inquiry process. As the birth mother did not
subsequently engage with the Inquiry Team, it was not possible to deal with the
issues raised by her..”

2.5.13

Of course, it is immediately apparent that Mr. Devine did not advise that the Report
could or should not be published. He simply raised some points which had to be
attended to or considered by the HSE in deciding whether to publish the Report.

2.5.14

It appears that the first of these was attended to by Mr. P, the General Manager,
sending the Final Report to the local HSE solicitor for independent review on the
24th April, 201237. It appears that the solicitor replied on the 26th June, 2012 and
signed off on the Report and advised that Mr. N should be given an opportunity
to comment on the extracts which were relevant to him. Thus, the necessity for
the HSE solicitors to review the Report ceased to be a reason for non-publication
from the 26th June, 2012 onwards because the necessary review had been carried
out. This review led to advice that Mr. N should be given a further opportunity to
comment on the extracts which were relevant to him which would have led to a
period during which it would not have been appropriate to publish the Report. I
also deal with this below under the heading “Circulation of Extracts from the Final
Report”.

37

He stated that “The HSE arranged a Professional Indemnity Policy in respect of the involvement of Mr. Devine
in this investigation. In line with the conditions of the Policy, we require a legal opinion in respect of the report
pending the making of a decision on its release.”

161

2.5.15

Thus, the key reasons contained in the Briefing Note of the 27th March, 2014 which
remain to be considered are the existence of an ongoing Garda investigation and
a question arising from the legal status of Grace. I consider these below. However,
it is not sufficient to simply accept this statement of the HSE’s reasons for nonpublication made in March, 2014. Events on the ground at the relevant times must
also be examined and it seems to me that they show a further reason why the
Report was not or could not be published for a period of time. I deal with this first.

Circulation of Extracts from the Final Report

2.5.16

It appears that a meeting took place on the 27th June, 2012 which was attended
by Mr. Devine, a Human Resources Official, Mr. P and Mr. I. A note of this meeting
states:

“


Opportunity for RDO [Mr. I] to meet CD following submission of report to
commissioner and to provide opportunity to share learning from process and key
issues which have been identified for [Ms. O and Mr. P] previously and around
which an action plan is already underway



RDO thanked CD and his team for the work under taken and the extended time
commitment given the complexity of the issues involved – CD agreed to provide
any further support required by [Mr. P] and the team in supporting implementation



Meeting discussed legal and HR advice and accepted the recommendation from
[Mr. P], that in all the circumstances relevant extracts would need to be forwarded
again to those interviewed requesting comments – CD agreed to consider any
submissions received and to provide observations etc. [Mr. P] to progress these
arrangements as expeditiously as possible
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Significant child care recommendations already underway in context of [Named
individual]case and Ryan report – specific detailed implementation underway both
nationally and locally ref [Mr. M] lead role etc.



A key national recommendation is to develop policy for vulnerable adults and a
process is underway through the AND for Disability Services (…..)



[Mr. P]responsible for implementation of the outline plan locally, which is to be
firmed up and completed as a full implementation plan following the conclusion of
the feedback from participants and any observations from CD. HR issues to be
followed up by

[named Human Resources Official]with [Mr. P]” [Emphasis

added]

2.5.17

The third bullet point in this quote led to a further process whereby extracts from
the Final Devine Report were circulated to individual members of staff, the
Disclosers, non HSE individuals, former HSE staff members and voluntary
agencies and they were invited to make observations/submissions on the relevant
extract(s). The mechanics of this process, as adverted to in the third bullet point,
were that Mr Devine extracted the relevant excerpt(s) for a particular person or
agency, provided same to the HSE, the HSE then sent it/them to each person with
an invitation to make observations/submissions. Any such observations received
by the HSE were then given to Mr Devine to consider and address, if necessary.
The HSE received 9 sets of observations and provided them to Mr Devine and he
returned observations in relation to 4 of those. This process undoubtedly imposed
a large volume of additional work on Mr Devine for which he was not paid38. He
explained in interview that the reason why he agreed to do this work was that he
and the Team had carried out a lot of work on the Inquiry and the Report and that
he did not want any problems to occur in this further process.

38

In his observations and comments to me, Mr Devine clarified that he did not invoice for this work nor was he
paid for it. He also clarified that it would not be his practice to invoice for work carried out in clarifying any
aspect of a finalised report.
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2.5.18

This process took approximately 5 months. Mr. Devine provided the excerpts in
July 2012. These were then circulated by the HSE. In September, 2012 the HSE
provided 9 responses that they had received to Mr. Devine and by the 28th
November, 2012 Mr. Devine had reverted to the HSE.

2.5.19

There is no doubt that, having decided to go down this road, it would have been
inappropriate for the HSE to have published the Report before this process was
completed. There are some indications in the documentation as to why this step
was taken but those indications are confusing and inconsistent and in those
circumstances it is difficult to say with certainty why the step was taken. It is likely
that it was taken out of an abundance, and perhaps an over-abundance, of
caution39. Mr Devine had made it clear in his report that he had circulated his draft
chronology, and subsequently his draft findings, to all relevant parties. In those
circumstances, it seems to me to have been unnecessary to circulate, as a matter
of course, extracts from the Final Report to the same people unless there was
doubt over Mr. Devine’s procedures or unless it was proposed to use the contents
of the Report for a different purpose such as a disciplinary process.

2.5.20

As already adverted to, some indications as to why the decision was made to take
this course are contained in the documentation. For example, in the log of a
meeting on the 24th October, 2012 it is stated that “It was agreed that the HSE
would fully consider the Reports findings, & in the interests of due process, that
staff members who were interviewed should again be offered opportunity to

39

I deal in the following paragraphs with what is contained in the contemporaneous documents. Mr. I, in his
response to my draft Report, explained that following the discussions at the meeting on 27 th June “… it was
agreed that this was the most prudent course of action if there was to be any potential for utilising the report
for such HR processes and to mitigate the risk of a judicial review”.
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comment on extracts of the Report relevant to them....”[emphasis added]. Further,
Mr. P, General Manager, in a letter of the 30th April, 2014 in reply to a letter from
Ms. O of the 31st March, 2014 and 3 earlier letters stated, inter alia:

“I refer further to your letter of 22nd April 2014 and previous. I set out hereunder the
information requested:

........The only contact made with the 2 individuals who made the original Protected
Disclosures ( [Mr. N] and [Ms. D]) was on the 2nd August 2012. This contact was made
arising from discussions (and legal advice received) that all of the key persons
interviewed should be given a final opportunity to view extracts from the report, relevant
to them and to provide comment where necessary.......



Management Issues

Legal

Following on discussion with Control Section [named location], the completed report
was forwarded in April 2012 to [HSE solicitors], for independent review. In June 2012,
[the solicitor] responded recommending that [Mr. N] (be given one further opportunity
to comment on extracts. This advice was discussed at a meeting on 27th June between
myself, RDO, Conal Devine and [Named] Employee Relations Management where it
was agreed that this opportunity should be afforded to all those interviewed (26 total).
This process was completed on 28th November 2012 with feedback to those who had
responded. While Conal Devine made observations on 4 of the comments received,
he found that there was no material change to the report in any one of these......... ”

[emphasis added]
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2.5.21

It is difficult to see why “the interests of due process” required individuals to be
given a further opportunity to make observations where they had already had
ample opportunity to do so within the Devine process unless the Report or the
contents of it were to be used for some other purpose such as a disciplinary
process. Furthermore, if the interests of due process in themselves, i.e. in the
absence of the contents of the Report being used for some other purpose or
procedure, required individuals to be given a further opportunity to make
observations then all affected persons, including non-HSE staff, would be entitled
to another opportunity to make observations but the quote from the log set out
above refers only to “staff members” being given a further opportunity.

2.5.22

The letter to Ms. O also seems to suggest that the HSE were acting on legal advice
in deciding to circulate the extracts from the Final Report. This suggestion appears
to be repeated in the HSE response to the draft Report in which it was stated that
“.... [Mr. P] had sought the advice of [named] Solicitors. When [named] Solicitor
advised that certain steps should be taken in accordance with fair procedures, to
allow a further opportunity for submissions from affected parties. This caused a
considerable further delay in the actual completion of the Devine report due to the
fact that all of the submissions received had to be considered by the Investigation
Team and then the report amended where appropriate.” However, as referred to
in that letter to Ms. O itself, the legal advice was limited to saying that Mr. N should
be afforded another opportunity to make observations. There is no reference to
advice that everyone who had been interviewed should be given another
opportunity to view extracts from the report and provide comment.

2.5.23

As adverted to above, I could understand if the view was taken that the Report
should be circulated because it was intended to use its contents in a different
process such as a human resource/disciplinary process, and perhaps that is what
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was being touched upon in the quotes set out above. For example, in the bullet
points quoted above, there is a reference to “HR advice”. This is reinforced by Mr.
I’s submissions in his response to my draft Report in which Mr. I said that the
decision to circulate the extracts was made “against a backdrop where the HSE
had found it difficult to successfully use Inquiry reports of this nature in subsequent
HR processes particularly where it had not been identified in advance to those
who participated in the Inquiry process that the report could be used for this
purpose.”40 However, in the event, extracts were also circulated to non HSE
employees and former HSE employees which is inconsistent with this being the
reason for their circulation. Resilience Ireland was subsequently asked to consider
human resources issues, presumably to allow the HSE to ascertain whether or not
to being disciplinary proceedings.

2.5.24

In summary, I find it difficult to establish precisely why it was decided to circulate
extracts from the Report and to the extent that the perceived necessity to
recirculate extracts from the Report to all “key persons interviewed” was a reason
for the Devine Report not being published I am not able to conclude that it was
well-grounded. It does seem to me once the HSE went down that route, it would
have been wrong to have published the Report prior to completion of that process.
The initiation of the process would have acted as a bar on publication or as a
reason not to publish the Report. However, in circumstances where no clear
reason or rationale for entering that process can be established from the
documentation and where the process was, in my view, unnecessary on the

40

Mr. I also referred to there being a threat of judicial review or an injunction and that Mr. P felt that this was
very real as the Inquiry Team had been put on notice by a number of individuals, during the Inquiry process, that
legal action in terms of judicial review might be sought and that Mr. P had also received correspondence from
one of the individuals requesting that they be informed of plans with regard to circulation or publication of the
report in order that they may take whatever legal action necessary to challenge the circulation of the report.
This reason for circulating the extracts and therefore not publishing the report is not expressly set out in the
contemporaneous documents and Mr. P did not raise it in his observations to me in response to the draft Report.
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information available, the delay caused by entering that process was therefore
unnecessary and any delay caused by it was not well-grounded. This process
lasted 5 months.

2.5.25

The HSE in its response to the draft Report also refers to Mr. P’s entitlement to
rely on legal advice in deciding not to publish the Devine Report. It explained that
this advice included that publication would undermine the anonymity and
protection guaranteed by the Protected Disclosure system if the Report were to be
published and that the HSE could not be compelled to make discovery of the
Report in civil proceedings against the HSE by Grace and that the Report should
not therefore be published. The second of these reasons continued to apply even
after the HSE had decided to publish the Report and therefore could not be
considered a well-grounded reason for the delay in publishing the Report. The first
reason is, in principle, a well-grounded reason. However, it is a reason which could
be overcome with appropriate redaction and ceased to be well-grounded once it
became clear that the persons who made the Protected Disclosures wanted the
Report to be published. Notwithstanding this, I acknowledge that it would be
understandable that a HSE official would be reluctant to publish such a Report on
the basis of legal advice which could be interpreted as saying that publication
should not occur. However, it is important to note that these two reasons were not
given as reasons for not publishing the Report either in contemporaneous
documents or when that official made submissions on my draft Report.
Furthermore, in my opinion, the decision as to whether or not to publish a Report
of such significance should not have been left solely to Mr. P. It seems to be the
implication of the HSE’s submissions that the decision was, for at least a period of
time, that of Mr. P alone.

Ongoing Garda Investigation and Status of Grace
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2.5.26

It should be acknowledged that when the HSE received advice to the effect that
the Report should be published subject to consultation with two bodies, the HSE
took steps to do so.

2.5.27

The key reasons for non-publication referred to in the Briefing Note of the 27th
March 2014 are the ongoing Garda investigation and the legal status of Grace. In
my opinion, these reasons are legitimate and proper reasons to take account of
when deciding whether to publish the Reports and in taking account of them, the
HSE acted appropriately and properly. I deal with this in greater detail below.

2.5.28

The current stated reason for non-publication is that the Gardaí have expressed
concerns about publication having a possible adverse impact on an ongoing
investigation.

2.5.29

The Briefing Note of the 27th March, 2014 cites “the ongoing Garda investigation”
and a named issue about the status of Grace which is relevant to the decision of
whether or not to publish the Devine Report as reasons for not having published
the Devine Report. However, it seems from the documentation that the first time
that the Gardaí stated that they did not wish the HSE to publish the Report was in
2015. In fact, in an update provided to Ms. O by Mr. Devine on the 28th September,
2011 he informed her that the Gardaí had confirmed to the Inquiry Team on the
4th August, 2011 that they had no objection to the Inquiry Team interviewing the
former foster mother and proceeding to complete and publish its report. It must
also be noted that while the Briefing Note cites the Garda investigation and the
other reasons for non-publication, the first time that it is indicated in the HSE
documentation that the HSE expressed its intention to publish the Report, and the
first time they asked those parties for their views was in March, 2015. There was
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an exchange of correspondence with the Gardaí during 2015 in which the HSE,
through their solicitors, sought approval for publication from the Gardaí. This
culminated in the Gardaí expressing their concerns about publication and the HSE
indicating that in light of those concerns they would not publish the Reports.

2.5.30

On the 6th March, a letter was sent to An Garda Síochána indicating that the HSE
wished to publish the Devine Report and asking whether the Gardaí had any
objection to publication.

2.5.31

By email of the 19th March, 2015 from Mr. W, Area Manager to Mr. I’s office (copied
to members of the Foster Care Inquiry Team)41, Mr. W provided an update
following a meeting the previous day with the relevant Gardaí. He advised that two
matters had been brought to their attention which would affect the timeframe for
obtaining the DPP’s final decision on outstanding cases: (a) new evidence had
come to light which would have to be reviewed by the DPP and (b) Gardaí were
waiting to interview Mr. N in relation to the [named] case and Mr. N was currently
on sick leave.

2.5.32

A letter was again sent on behalf of the HSE to the relevant Superintendent on the
26th March, 2015 enclosing a copy of the Devine Report and appendices to it
containing the redactions which were proposed to be made for publication and
confirming that it was the hope of the HSE to publish the Report in early April and
asking him to advise at his earliest convenience if An Garda Síochána had any
objection to the release of the Report. A similar letter was sent to the other party.

41

Ms. X, Ms. Y, Ms. Z, Mr. A and Mr. B.
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2.5.33

An Garda Síochána wrote to the HSE by undated letter but which appears to have
been received in or around the 14th April, 2015. They confirmed that the earlier
communication on behalf of the HSE had been forwarded to Garda Headquarters
for consideration by An Garda Síochána Legal Section and asked that the HSE
hold off on publishing the Report pending reply from An Garda Síochána’s Legal
Section.

2.5.34

Reminders were sent to An Garda Síochána on the 2nd June, 2015 and on the 19th
June. There were a number of letters on that date because separate letters were
written in relation to the publication of the Conal Devine Report and the Resilience
Ireland Report which, by this stage, had also been provided to the Gardaí and the
other party.

2.5.35

By letter dated the 31st July, 2015 the Gardaí informed the HSE that:

“Regarding the release of the Conal Devine Report and the Resilience Ireland Report
I am to advise you that, at this time, we do have concerns that the release may
adversely affect ongoing investigations.”

2.5.36

On the 13th August, the HSE acknowledged the Garda position, confirmed that in
the circumstances the HSE would not be releasing the Reports at that time and
asked the Gardaí to provide an update should their “position in relation to the
publication of the report change, in particular if/when the investigations have
concluded.”

2.5.37

I have been informed by Ms. D that the DPP directed no prosecutions in respect
of any of the cases that were being investigated by An Garda Síochána last May
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or June. This should have removed any remaining reason not to publish both
Reports.

2.5.38

However, I was also informed by Ms. D during the course of our interviews that
when she heard that the DPP had directed no prosecution in any of the
investigations she discussed the matter further with the relevant Garda
Superintendent and persuaded him to open an investigation into, inter alia,
reckless endangerment on the part of HSE employees. I understand from the
relevant Garda Superintendent that this investigation also includes withholding
information on certain offences against children and vulnerable persons. This
occurred in June, 2015. The relevant Garda Superintendent expressed the
concern to me on the 14th July, 2016 that publication is not in the best interests of
the investigation.

2.5.39

It is unclear to me why the HSE did not state its intention to publish the Conal
Devine Report and seek the views of An Garda Síochána and the other party at
an earlier stage. This is particularly so where the Gardaí had indicated that the
DPP had directed no prosecution in the Grace case in a letter to Mr. P of the 28th
March, 2013 and the Garda Commissioner reported to the Minister that the DPP
had directed no prosecution on the 6th December, 2013. I do not know why there
are two different dates given for the DPP’s decision.

2.5.40

However, it is only fair to point out that matters were not straightforward. It is likely
that even if the HSE had asked the Gardaí at an earlier stage the Gardaí would
have expressed a concern at the impact on ongoing investigations because in fact,
arising from the complaint about Grace, the Gardaí had instigated a number of
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other investigations which conceivably could be affected by any steps in relation
to Grace, such as publication of the Devine Report which had her as its focus42.

2.5.41

As adverted to above, at the same time as the correspondence with the Gardaí,
the HSE was also writing to another party with a legitimate interest in the question
of whether the Report should be published. This was followed up with a further
letter on the 16th March indicating that the redacted form of the Devine Report
would be furnished shortly. At this stage, the Foster Care Inquiry Report (the
Resilience Ireland Report) was almost available and this letter of the 16th March
also informed that party that it was the intention of the HSE to also publish the
Resilience Ireland Report and that once the final Report was available it would be
sent to the office to ascertain if they had any objection to its release. The
Resilience Report was then furnished to that party by letter of the 15th April. The
parts of the Report which were proposed to be redacted were highlighted and the
party was asked to advise if they had any objection to the publication of the Report
in its redacted form.

2.5.42

I understand that by letter of the 30th June, 2015 that party advised that it had no
objection to “Conal Devine Report duly redacted together with the Resilience
Ireland Report duly redacted being published.....”

2.5.43

As things currently stand, therefore, the stated reason for the non-publication of
the Reports by the HSE is the fact that An Garda Síochána have concerns that

42

In a report from Commissioner O’Sullivan of the 17th April 2014, it is stated that the Gardaí submitted their
investigation file (on foot of the complaint that had been made by Mr. N in November 2010) to the DPP on the
23rd November 2012 and she directed no prosecution on the 6th December 2013. The report also refers to 3
other cases: [named servicer users] and indicates that there is an investigation into the allegations of abuse
concerning [named service user] and that they are nearing completing.
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release of the Reports may adversely affect ongoing investigations about
publication. I am required to consider whether this reason is well-grounded. In
doing so I also propose to address paragraph A.5 of the Terms of Reference.

2.5.44

I therefore propose examining whether the Gardaí having a concern about the
possible impact on an ongoing investigation is a well-grounded reason for the HSE
to decide, in the exercise of its own independent decision-making function, not to
publish the Reports where they have clearly expressed an intention to do so and
have expressed a view that significant learning can potentially be achieved and
that the public interest favours publication.

2.5.45

My understanding of the HSE’s general approach to publication is not to publish
anything which the Gardaí fear may adversely affect a criminal investigation.
There is nothing unusual in such an approach and it has very considerable merit.

2.5.46

The importance of the criminal justice system and An Garda Síochána’s role in
that system cannot be overestimated. The criminal justice system is society’s
primary method of protecting itself and its members. That is of particular relevance
in the case of our vulnerable citizens who are not capable of protecting
themselves.

2.5.47

It is correct and proper, therefore, that the HSE and, indeed, the Minister, should
afford considerable deference to the views of An Garda Síochána when deciding
whether the Reports should be published or not and it will properly be the case in
very many, if not almost every case, that if the Gardaí are of the view that a matter
should not be published because it will interfere with a criminal investigation then
it should not and will not be published by a public body. However, as a general
principle, no party should afford unquestioning deference to another. This would
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not be conducive to a healthy, working democracy. It must also be remembered
that those other parties, in this case the HSE, have an important role to play in
society and, indeed, in the protection of vulnerable members of society. In this
case, for example, the HSE has stated that they believe that there is valuable
learning to be gained from the publication of these Reports.

2.5.48

Unfortunately, there is no evidence in the documentation which was originally
provided to me of the HSE seeking to question or explore with the Gardaí the
reasons or basis for their concern or whether that concern could be met by
appropriate redaction before publication. There is no evidence of any analysis
within the HSE of whether An Garda Síochána’s view and the reasons for it in this
instance should outweigh the HSE’s wish to publish the Reports given that the
HSE believes that to do so would be in the public interest.

2.5.49

It is essential to emphasise that in my understanding no charges have been
brought against any person. The views expressed below are given strictly on the
basis of this understanding because other considerations would arise if a person
has been charged. It seems to me that there are two possible reasons for nonpublication in the context of an ongoing investigation: the risk of prejudicing the
actual investigation itself and the risk of interfering with an accused’s fair trial rights
under Article 38 of the Constitution.

2.5.50

In relation to the first of these, the conduct of a criminal investigation is a matter
for An Garda Síochána and they are best placed to assess the possible impact of
publication on an ongoing investigation. However, in my opinion it would not be
sufficient for other parties, such as the HSE, with an obligation to offer protection
to members of society and to exercise their own independent functions, to make
what should be their own independent decisions on the basis of a bare statement
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from the Gardaí. In those circumstances, a reason for non-publication based on
an apparently automatic acceptance of the Gardaí’s view could not be a wellgrounded reason. It is a matter for the HSE to explore with An Garda Síochána
how publication might prejudice the investigation in order to satisfy themselves
that it would be proper not to publish the Reports. As stated above, considerable
deference must be shown to the Gardaí’s views in this regard but an unquestioning
acceptance of those views over the long-term could not be a well-grounded reason
for non-publication. I sought the views of An Garda Síochána in relation to, inter
alia, the question of publication.

I did so by letter to the relevant Garda

Superintendent. In response to this letter, An Garda Síochána helpfully provided
me with their views in relation to publication in two letters, one dated the 14th July,
2016 from the relevant local Superintendent for the district in which the current
investigation is being conducted which expressed the concern that publication
would not be in the best interests of the current investigation; and the other from
an Assistant Commissioner, received on the 18th July, 2016, in which An Garda
Síochána’s considered views on the general issue were set out. The Assistant
Commissioner stated, inter alia:

“Please note that the position of An Garda Síochána has been and remains that the
publication of the Reports in question, or any parts thereof, is a matter primarily for the
Health Service Executive …

The position of An Garda Síochána on the matter of publication should, at all times,
have been understood as being that no objection to publication arises in circumstances
where the interests of affected parties and/or the overall public interest require it. In
particular, no objection to publication arises in circumstances where publication is
necessary and appropriate to fulfil any or all obligations to the affected parties. Any
communications between An Garda Síochána and the Health Service Executive to
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date, on the matter of publication of the Reports, were not intended to influence a
decision involving any obligations which the Health Service Executive may have
towards affected parties or otherwise”.

2.5.51

It is only fair to acknowledge that the view expressed in that final paragraph does
not appear from the documentation to have been previously expressed to the HSE.
Indeed, it is clear from the documentation that the view that has been expressed
to the HSE by the Gardaí who are involved in the investigation is that they should
not publish the Reports because of concerns that to do so would have an adverse
impact on the ongoing investigation. The HSE stated in its submission on my
amended draft Report that this extended to the relevant Superintendent indicating
that the HSE should or must not furnish the “identification key” to the Devine
Report to Tusla. So it is understandable that the HSE followed the long-standing
approach of not publishing material where An Garda Síochána have a concern as
to the potential impact on an ongoing investigation.

2.5.52

An Garda Síochána’s views (as I derive them from those letters) are that they
must, in the exercise of their important functions, robustly protect the integrity of
their investigations but that they also acknowledge the important functions of other
bodies within society, such as the HSE, and that such bodies may, in certain
circumstances, have to make decisions which are not necessarily in accordance
with the wishes of An Garda Síochána. It is, in short, in my view, which is
reinforced by the considered views of An Garda Síochána, a balancing act for the
HSE as to whether publication should occur and it is for that reason that, in my
opinion, discussion and exploration should occur between the HSE and An Garda
Síochána. As stated above, it may be that, following such discussion and
exploration, the HSE decide to accept that the Gardaí’s opinions and wishes are
well-founded and should be adhered to. However, that decision can only properly
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be made following exploration with An Garda Síochána. The documentation
shows that there has been extensive correspondence with An Garda Síochána
but it does not show that type of exploration.

2.5.53

One must assume that as an investigation goes on the risk of prejudice to the
investigation must diminish. This arises in some respects in the instant case where
the first criminal complaint was made in 2010 and the HSE indicated in August,
2015 that it would not publish the Reports due to the concerns expressed by An
Garda Síochána. Of course, each case will be different. For example, a statement
by the Gardaí that they have a concern that publication of material might prejudice
an ongoing investigation may well be sufficient to justify a decision not to publish
in the early days of an investigation but would not justify a decision not to publish
some years down the road. In a particular case there may well be particular
reasons why publication should not occur even where the investigation has been
ongoing for a number of years. This is precisely why there should be engagement
with the Gardaí. Of course, there will be limitations on what An Garda Síochána
will be able to say given the very nature of their role.

2.5.54

Ultimately it is a judgment call for the HSE. The HSE has accepted that in principle
the Reports should be published because significant learning can be achieved.
The HSE must balance these benefits against the potential for adversely affecting
a criminal investigation. That is a decision which the HSE must make in the
exercise of its independent statutory functions. In this regard, I note that the HSE,
in its submissions on my amended draft Report, draws a distinction between the
HSE’s statutory functions and functions which are ancillary to its statutory role and
submits that it is right and proper that the HSE would consider deferring actions
that are ancillary to its statutory role, such as the publication of reports in the public
interest when requested to do so by An Garda Síochána. I think it is correct to say
178

that whether a function is a core statutory function or is a function which is ancillary
to the agency’s statutory role is part of the balancing exercise which the HSE must
perform when deciding whether to publish or not following discussion with An
Garda Síochána. Of course, so also is the fact that the HSE has decided that
sufficient learning can be achieved by publishing the Reports and that the public
interest favours publication. In my view, as expressed in my original draft Report,
if, following constructive engagement, the HSE were to decide that the Reports
should not be published because of particular possible prejudice to the ongoing
investigation then the reasons for non-publication could be said to be wellgrounded, but in the absence of such engagement and understanding, the reliance
on a bare statement by the Gardaí could not be said to be a well-grounded reason
for non-publication. There was no evidence in the documentation originally
provided to me of such engagement. Following circulation of my draft Report, the
HSE reverted to me to provide some information about the recent ongoing
investigation and to indicate that the Superintendent has asked that certain steps
not be taken due to his concern that they might impact on the investigation. The
HSE stated “In circumstances where a Superintendent of An Garda Síochána has
requested, based on its own expertise and legal advice, that the HSE would not
disclose certain information that would potentially undermine an on-going criminal
investigation, the HSE must give significant consideration and weight to such an
expert view.” This is precisely what I state above and what I stated in my draft
Report and I accept it as being correct. However, it is important to ensure that in
affording the necessary very significant weight to the view of the investigating
Gardaí, the HSE does not in effect allow its own independent decisions to be made
by the Gardaí. This also appears to be the general view of An Garda Síochána,
as set out in the letter quoted above. As stated, this is ultimately a matter for the
HSE and if it is satisfied, after due consideration and engagement with the Gardaí
that the Reports should not be published then it would be very difficult to second179

guess that decision. A significant consideration in this regard in this case is that
the recent investigations appear to involve investigations into HSE employees.
The HSE would have to carefully factor into its considerations that it should not be
seen to do anything which may impede or adversely impact on investigations into
the actions of its own employees.

2.5.55

Different considerations apply to the question of whether publication might
adversely affect an accused’s persons fair trial rights and, therefore, carry with it
a possibility that a prosecution would be frustrated. Notwithstanding that different
considerations apply, engagement with the Gardaí would still be helpful.

2.5.56

It is open to the courts to prohibit a criminal trial in the event that pre-trial publicity
creates a real and unavoidable risk that the accused will not receive a fair trial.
The burden of proving the existence of that risk is on the accused person and it is
traditionally a burden that accused persons have found it very difficult to satisfy.

2.5.57

In D v DPP [1994] 2 IR 465 the Supreme Court held that the applicant is required
to establish that there is a real and serious risk of an unfair trial. In Z v DPP [1994]
2 IR 476 Finlay CJ adopted the “real risk” test but added that the onus of
establishing a real risk entailed proving that an unfair trial could not be avoided by
appropriate rulings and directions from the trial judge. Denham CJ in O’Brien v
DPP [2014] IESC 39 restated the “real risk” test and stated:
“The individual’s right to a fair trial is a superior right to that of the community to
prosecute, and a trial should not proceed if there is a real risk to a fair trial. However,
the right of the community to prosecute, especially serious crime, and the position of
victims must also be considered by the Court.”
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2.5.58

Kearns J considered the effect of pre-trial publicity in the case of the Former
Assistant Dublin City and County Manager in DPP v Redmond [2002]. The
applicant contended that as a result of media coverage of the work of the Tribunal
of Inquiry into Certain Planning Matters and Payments, including media accounts
of evidence given to that Tribunal both by the applicant and by other witnesses,
the members of a jury would be influenced by information and evidence that was
prejudicial to the applicant and which would not be admissible if the DPP sought
to adduce same in the course of a criminal trial. Kearns J stated:

“One must begin, therefore, by asking if the adverse publicity, in its character, time and
duration, is of such a degree in this case as to deprive the trial judge at the outset of
the option of inviting self-disqualification of potential jurors as a method of overcoming
any risk of an unfair trial due to prejudicial publicity.”

2.5.59

A factor which the courts have had particular regard to is the so-called “fade
factor”. Simply put, the more time that has elapsed since a publication occurred,
the less likely it is that a jury will be influenced by it. In Rattigan v DPP [2008] 4 IR
639 Geoghegan J stated:

“.....As far as adverse pretrial publicity is concerned, the so called fade factor is most
important. If a reasonable time has elapsed between the publicity and the trial, the risk
is altogether smaller.........”

2.5.60

It is difficult to see, on the basis of these authorities, how publication, in itself, of
these Reports would fatally interfere with an accused person’s right to a fair trial,
if there is to be one, or lead to a successful application to prohibit such a trial. It
will be appreciated, of course, that this issue is being dealt with in the abstract
because in the absence of charges having been brought, there is no accused
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person. There are a number of relevant factors. Firstly, and importantly, as far as
I understand it, no charges have yet been brought against any person. I do not
have all of the information in this regard but it must be said that there appears to
be an increasing likelihood that charges will not be brought arising from these
events. Even if charges are brought the trial of same is a considerable distance in
the future. The so-called fade factor is therefore relevant. Secondly, the Reports
are anonymised. Thus, publication, in itself, would not lead to the ready
identification of any individual which would allow a jury in some future trial to easily
connect the contents of the Report with the accused person. The person who is
most at the centre of the Devine Report might be an exception to this but it seems
that the likelihood of any charges being brought against that person at this stage
are negligible given that the only extant investigation appears to be into the actions
or omissions of the HSE employees or employees of service providers.

2.5.61

In all of those circumstances, while of course there is a risk involved, publication
of the Reports at this stage is unlikely to fatally interfere with a fair trial if such a
trial ever occurs. It seems to me that the decision as to whether to publish or not,
at least in the context of the potential impact on a future criminal prosecution, is,
therefore, a balancing exercise between that risk and the learning to be achieved
and public interest served by publishing the Reports.

2.5.62

Of course, how and when the media report on the contents of the Reports may
have a bearing on whether a fair trial can occur but fundamentally this is a matter
for the media to consider and should not in itself be a consideration for the HSE.

2.5.63

I have also been asked whether there is any civil law bar to publication subject to
confirmation by that party that this remains its position. Given that the party
referred to above with a legitimate interest in whether or not the Reports are
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published has not raised any objections to publication subject to redaction, there
does not seem to me to be any civil law bar on publication subject to confirmation
by that party that this remains its position. Of course, it is a matter for the HSE to
determine whether it needs to consider the status of any other service users
mentioned in either Report and whether the approval of any other parties or
agencies is required in respect of those individuals before publication.
Furthermore, as will be appreciated, I have not conducted the Inquiries and
therefore cannot confirm the truth or accuracy of any statements or conclusions
contained in the Reports. I cannot, therefore, warrant that no person might have a
cause of action arising from the contents of the Report. It must be presumed that
the authors of the Reports can stand over the contents of the Reports.

2.5.64

As stated above, the decision whether to publish or not is that of the HSE which
should be made after careful balancing of interests and engagement with An
Garda Síochána. It is not a matter for me to decide that the Reports should or
should not be published other than to say that the decision not to publish can only
be said to be well-grounded if there has been engagement and that balancing act
has been carried out. That is not shown in the documentation. It seems to me that
if publication is to occur the Reports should be anonymised so as not to identify
any individual. The public interest in the publication of these Reports does not rest
in identifying individuals. That may be appropriate after the investigation to be
carried out by the proposed Commission. Furthermore, redaction has already
been agreed by the HSE with the other party who must act in the best interests of
Grace.

2.5.65

There is one final issue in relation to publication. The above analysis consists of
an examination of the position in relation to publication in the sense of the Reports
being made available to the public. Ms. D and Ms. E have made the point that
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the learning and recommendations from the Reports should be provided to the
service providers even if the entire Reports cannot be made available to them. It
seems to me, even if the Reports are not going to be published, that it would be a
worthwhile task for the HSE to consider preparing a separate document which
extracts the learning and recommendations in a manner which does not identify
any individuals and in a manner which could not be said to risk causing prejudice
to an ongoing investigation or to a possible future trial. This type of limited
publication was envisaged in the Terms of Reference for the Devine Inquiry where
they stated that “the outcome of the report, as far as possible and subject to any
legal constraint, will be communicated to the two employees of [the service
provider] who made the disclosure”. In this context I think it is fair to note that the
HSE and some of its employees have emphasised in their respective submissions
on my draft Report that the non-publication of these reports has not prevented the
implementation of any learning or protective measures.

___________________________________________
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3. RESILIENCE INQUIRY AND REPORT

3.1

INTRODUCTION

3.1.1

Resilience Ireland is described on its website as having been established in 2011
and as a company providing advanced home and community-based services to
individuals and families who need support as a result of injury, illness or disability.
It is part of the TTM group, a wholly Irish-owned healthcare company founded in
2002.

3.1.2

Resilience Ireland as a company became formally involved in the matters, the
subject of this Review, in December 2013, on foot of an invitation from Ms. O to
tender for a contract to carry out a desktop review to identify all individuals who
had been placed with Grace’s former foster family43. A process to identify all such
individuals had been recommended in the Devine Report. Resilience Ireland was
subsequently asked to carry out a number of other related projects, some, it
seems, from having secured this initial commission. It has produced the following
reports:

1. Desktop Review Report February, 2014. This was the initial Review for which
Resilience Ireland had successfully tendered in December 2013.

2. Foster Care Inquiry Report March 2015 (which is the subject of this Review).

43

As discussed above, one of its directors/employees, Mr. A, had previously been involved as a member of the
SIMT when employed by the HSE.
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2.1

Management Plan for the Implementation of the Conal Devine Report
January 2015;

2.2

Proposal for a formal Human Resources Assessment of the care and
service delivery deficits identified in the Conal Devine Report, 201544;

2.3

3.1.3

Foster Care Inquiry Addendum Report August 2015.

Resilience Ireland has also assisted the HSE in the production of the following
reports:

1. A Report on the HSE Response on receiving the Conal Devine Report in 2012.

2. A Report on the HSE and Garda Engagement in all of these matters.

3. A Report on the 1996 Appeal by Foster Family X on the proposed transfer of
the service user placed long term in this placement to residential care.

44

Resilience Ireland delivered this report on the 27th February, 2015. This Report consisted of a volume of tables
containing, in chronological order, the care and service delivery deficits found in a full review of the Devine
Report and identifying the “Responsible Persons directly named in the Devine Report” and “Other responsible
Persons identifiable in the Report”. The Recommendation of Resilience Ireland was that “the content in the
attached Tables be reviewed by a HR Specialist with the following Terms of Reference:
“To review the content of the Tables and highlight any areas of professional practice and/or decision
making where objectively the standards identified over time are contrary to or fall significantly short
of safe and acceptable practice and applicable standards and to recommend whether or not a
disciplinary investigation should be initiated in relation to identified staff members involved in any
such situations.”
This report was compiled on foot of the recommendation in the Devine Report that the HSE examine the findings
in the Devine Report and determine whether any additional processes are merited in respect of any individual
or individuals.
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My understanding is that these three reports were in fact produced by the
Resilience Ireland team but were carried out on behalf of the HSE. The reports are
on HSE headed paper rather than Resilience Ireland paper which is consistent
with them being HSE reports even though drafted by the Resilience Ireland team.

3.1.4

Resilience Ireland was also engaged until April 2016 to provide professional
project management support to a File Review Project being carried out by the
HSE. This project is ongoing45. The team which is conducting this Review within
the HSE include very many of the same personnel as had been involved in the
Inquiries and Reviews leading to the reports listed above. Resilience Ireland’s
engagement for this project was on foot of a separate tender process.

3.1.5

As will be appreciated from the above, there have been several reviews and
projects since the Devine Report. Reference will have to be made to a number of
them during the course of this chapter of the Report. Some of these have involved
the same personnel, have been ongoing at the same time and are referred to by
different names at different times throughout the documentation. All of this has
made this Review process more complicated than it might otherwise have been.
In order to attempt a degree of clarity, I propose to use the following terminology
for the different main projects:

(i)

“Desktop Review” – this is the review which Resilience Ireland was
engaged in December 2013 to carry out. Its purpose was to identify,
from a consideration of HSE files, who had been placed with Grace’s
former foster family, and on what dates and whether the files disclosed

45

Resilience Ireland in its observations and comments to me noted that they were engaged to provide
administrative support to the project from May 2014. They further indicated that in April 2015 they
communicated their wish to terminate this work but at the request of the HSE continued on a month to month
basis. Resilience terminated its involvement in April 2016.
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any cause for concern. Resilience Ireland reported on this in February,
2014. This report will be referred to as the “Desktop Review Report”;

(ii) “Foster Care Inquiry” – this is the Inquiry that Resilience Ireland was
engaged in February/March, 2014 to carry out. Resilience Ireland
reported on this in March, 2015. This report will be referred to as the
”Foster Care Inquiry Report” and is the focus of this Review. The Team
that carried out this Inquiry which included inter alia Resilience Ireland
personnel and HSE staff will be referred to as the “Foster Care Inquiry
Team” or the “Inquiry Team”;

(iii) “Foster Care Inquiry Addendum Report” – the Foster Care Inquiry had
not been able to deal with 3 service users at the time its Report was
being finalised because the Gardaí had not cleared the Foster Care
Inquiry Team to contact the service users or their families at that time.
The Gardaí subsequently confirmed that contact could be made with
them. The Inquiry Team then made contact and completed a short
report dealing with this narrow aspect of the Foster Care Inquiry;

(iv) “File Review” – The relevant social work department had carried out an
extensive review of its files between 2011 and 2013. This consisted of
a review of approximately 1,000 files going back over a period of in
excess of 30 years to the extent that files were available. Approximately
50% of the files were closed or archived.

Of the remaining 500,

approximately 75% of individuals were attached to disability agencies
and in receipt of services. One of the persons who made a Protected
Disclosure which was expressly referred to in the Terms of Reference
for the Devine Inquiry authored a report arising from this file review
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which highlighted some very concerning issues including reference to
approximately 30 individual situations. The HSE decided in 2014 to
establish a project team to review these files and to make contact with
service users. This project team comprises many of the same people
who had been on the Foster Care Inquiry Team. The HSE decided that
it needed external professional project management support and,
following a tender process in May 2015, contracted Resilience Ireland
to provide this for approximately 6 days per month. The stated primary
purpose was to ensure that all persons with a disability in respect of
whom a suspicion of welfare or abuse concerns exist are identified, and
have their needs assessed and addressed.

3.1.6

The subject of my Review is the Foster Care Inquiry Report 2015. The original
Terms of Reference for this Review referred to the “Resilience Report (2014)”. I
confirmed with the Minister’s office that this was an error and that it should have
referred to the “Resilience Report (2015)” i.e. the Foster Care Inquiry Report 2015.
It was clear from all of my discussions with Resilience during the course of this
Review that all parties understood the Review to be concerned with the Foster
Care Inquiry Report.

3.1.7

The central focus of this Review is therefore the Foster Care Inquiry Report which
was produced in 2015 on foot of an Inquiry that had been carried out between
February/March 2014 and March 2015. However, some consideration of the other
reports and Resilience Ireland’s involvement in them cannot be excluded because
they may be relevant to the matters concerning the Foster Care Inquiry and its
Report that I have been tasked with reviewing. This is so for the following reasons.
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(i)

Firstly, the Foster Care Inquiry Addendum Report of August 2015
(referred to at 2.3 above) can only be seen as part of the original Report.
The only reason why the matters set out in the Addendum Report were
not included in the main Report is that the Gardaí had not yet cleared
the Inquiry Team to contact the service users or their families under the
liaison arrangements between the Inquiry Team and the Gardaí.

(ii) Secondly, I have been asked to review the procurement process by
which the services of Resilience Ireland were procured to conduct the
Foster Care Inquiry and to provide the Foster Care Inquiry Report. Their
procurement to carry out that work is inextricably linked with their
procurement to carry out the Desktop Review which was reported on in
February, 2014. One cannot, therefore, examine the procurement
process for the Foster Care Inquiry without referring to the procurement
process for the Desktop Review.

(iii) Thirdly, while the “Management Plan for the Implementation Report of
the Conal Devine Report” and the “Proposal for a formal HR
Assessment of the care and service delivery deficits identified in the
Conal Devine Report” were produced separately, and probably
appropriately so. They were part of the work which Resilience Ireland
was procured to provide and were required by paragraph 1.6 and 1.5 of
the Terms of Reference respectively. They are therefore part of the
same process. It is appropriate to consider this aspect of the work as
arising from the Terms of Reference under which Resilience Ireland was
engaged in February/March, 2014. Nonetheless, these two reports are
separate pieces of work and are separate from the Foster Care Inquiry
Report. The Terms of Reference for this Review are quite specific in
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referring to one Resilience Ireland Report 2015. I therefore do not
propose to examine the adequacy or appropriateness of the approach
adopted in preparing these reports or of the reports themselves as I do
not believe that it is open to me to do so under the Terms of Reference.
I consider them only to the extent that they may be relevant to the
issues in relation to the Foster Care Inquiry Review and Report that I
have been asked to review.

(iv) Fourthly, it is noted above that Resilience Ireland assisted the HSE in
the production of 3 other reports listed above. It seems from the
documentation with which I have been provided that these were largely
drafted by Resilience Ireland. They are, however, separate and distinct
from the work which Resilience was required to carry out under their
Terms of Reference and are therefore separate and distinct from the
Foster Care Inquiry Report, the subject of this Review. I therefore do not
consider them save where they may be relevant to my examination of
the matters relating to the Foster Care Inquiry that I have been asked to
examine.

(v) Finally, as noted above, Resilience Ireland was providing professional
management support to a File Review Project. While this is intrinsically
linked with the core general issues underlying the Conal Devine Report
and the various reports produced by Resilience Ireland, it is a separate
and distinct piece of work, was the subject of a separate tender process
and continued post the production of the Foster Care Inquiry Report. My
consideration of same is therefore limited to a consideration of it where
it may be relevant to my examination of the matters relating to the Foster
Care Inquiry that I have been asked to examine.
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3.2

PROCUREMENT

Procurement for the Desktop Review

3.2.1

Resilience Ireland’s involvement as a company46 appears to have had its genesis
in a HSE administrative reorganisation which occurred during 2013. As a result of
this reorganisation, Ms. O, the former Interim Assistant National Director for HSE
South, had at this time been appointed

Area Manager South East Primary,

Community and Continuing Care Service, and had resumed responsibility for the
Devine process. Following an assessment by her of the situation in relation to the
implementation of the Devine Report. Ms. O wrote to Mr. I on the 14th November,
2013. She wrote, inter alia:

“.....In particular I believe that it is necessary to have an urgent review of the statutory
records regarding placements with the [former foster family] and in all of the
circumstances I believe that it is necessary that this is conducted independently.

.......... It is planned to issue a tender to 3 companies/individuals who have the
necessary skill set to complete this work.”

3.2.2

It is noteworthy that even at this stage Ms. O referred to the need for this review
to be “conducted independently”.

46

Mr. A was a director of and employed by Resilience Ireland at this time. He had previously had extensive
involvement with the matter through his role on the SIMT, in which had been involved in supporting Ms. O in
late 2009 and throughout 2010 in relation to the Conal Devine Report and had been involved in the
establishment of the Devine Inquiry prior to his retirement in December 2010
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3.2.3

Ms. O had prepared a file note on the same day, the 14th November, in which she
recorded:

“First Priority: Who else might have been affected and need to urgently establish how
many have been in placement with the [former foster family].

My concern is also for the 4 individuals identified in the Conal Devine Report. It is my
plan to deal with these 4 individuals as part of the overall review. ”

3.2.4

Ms. O stated in her observations on my draft Report that she was concerned that
the cases of the four individuals who had been identified in the Devine Inquiry had
not been comprehensively investigated yet and that at that time there was no clear
indication as to the number of other services users that may have been potentially
affected whilst residing in the foster placement. She formed the view that an urgent
review of all records regarding placement was necessary. She stated, as was
stated in contemporaneous documents, that the priority was to ensure the safety,
protection and ongoing welfare of any service user who may have utilised the
foster home.

3.2.5

Mr. I approved the proposal contained in Ms. O’s letter of the 14th November by a
letter of the 28th November, 2013.

3.2.6

Following this approval, what were called tender requests were sent out by Ms. O
on the 12th December, 2013 to three firms/individuals: Company H; Resilience
Ireland; and another person. Mr.

B who, as described above, previously,

unbeknownst to him, had been suggested as a possible Chair of what became the
Devine Inquiry, was managing director of Company H. Mr. A had retired from the
HSE in December, 2010 and in 2013 was an employee and director of Resilience
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Ireland. There is nothing in the documentation to indicate how these three firms
were selected to be the ones to be invited to tender other than the reference in
Ms. O’s letter to Mr. I of the 14th November, 2013 to a plan “to issue a tender to 3
companies who have the necessary skill set to complete this work.”

Ms. O

explained in her response to my draft Report that the 3 parties were selected
“based on their expertise and skills, credibly in that all had in-depth and extensive
knowledge of the health service over a number of years”. Ms. O described this as
being critical in light of the urgency and complexity of the situation that was
presenting. Ms. O also stated “… the priority was to ensure the safety, protection
and ongoing welfare of any service user that may have utilised this foster home.
With the aim of ensuring that this work was completed in accordance with HSE
standards and requirements for undertaking look back reviews and inquiries, it
was determined to focus the selection of tenders from independent
individuals/firms that had the required skills and competencies”.

3.2.7

In fact, Mr. A of Resilience Ireland told me at interview that he been consulted by
Ms. O and provided advices, on a pro bono basis, probably in October or
November 2013 and in advance of the decision by the HSE to seek quotes. Mr. B
of Company H also explained at interview that he had also been consulted by Ms.
O on the same terms as Mr. A in October or November 2013. Mr. A explained that
Ms. O had contacted him seeking his advice about how to proceed in relation to
issues which she had identified as needing to be addressed arising from her
review of the implementation of the Devine Report. Mr. A explained that he had a
number of conversations with Ms. O and may have had a meeting with her which
was also attended by Mr. B. Mr. B also told me that he had been asked for similar
advice/assistance at the same time. The HSE in its response to my draft Report,
confirmed that Mr. A and Mr. B were contacted for advice as to the next steps
that should be taken to deal with the matters that had not yet been investigated.
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The HSE confirmed that a meeting took place on the 23rd October, 2013 which
was attended by inter alia, HSE personnel, Mr. A and Mr. B. It was decided that
the key concern was to establish if there were any matters that the HSE had not
investigated and that these would have to be investigated as a matter of urgency,
a review team had to be put in place with immediate effect, and in this regard Mr.
A and Mr. B had been asked to attend.

3.2.8

Mr. A and Mr. B informed me that their understanding of the intention around that
time was for some sort of inquiry to be conducted involving Mr. A and/or Mr. B.
Both Mr. A and Mr. B felt that the presumption was that they would be working on
it together, although this was not expressly stated. In its observations on my draft
Report, the HSE stated that at this meeting on the 23rd October, 2013 Mr. A asked
whether or not it was appropriate that “if he and Mr. B were to be appointed
investigators for the initial desk top review, they would provide their services
through the company ‘Resilience’”. This appears to confirm Mr. A and Mr. B’s
understanding that the intention was that they would be working on the review
together. Their understanding is that what was envisaged was an inquiry and that
a formal tender process would not be necessary, but that at some point a decision
was made by the HSE to have a desktop review and that as a result a tender
process was necessary.

3.2.9

The tender request that was sent out on the 12th December, 2013 stated:

“A service is required to review relevant HSE statutory records in relation to placements
made with an identified family over a number of decades in the South East. The tasks
involve identification of the relevant records.
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Preliminary review of the available files.

Identification of the number of

placements.



Identification of any potential concerns based on the file review.



Recommendations for necessary actions.

This will require the deployment of an experienced social work professional and related
project management capacity which is informed by knowledge of statutory
responsibilities in both child care and disability. Proposals should include an overall
cost and details in relation to the completion of the preliminary review ”.

3.2.10

While this is described as a “tender request” it is, in my view, more properly
described as a request for quotations. It seems to me the HSE would share this
view because the HSE, in its observations on my draft Report, described this
process as Ms. O “looking to the market”. I deal with this process and the HSE
Procurement Policy and Regulations below.

3.2.11

All three parties who had been invited to tender replied and I have seen each of
the tender letters. The difference in the amounts quoted by each of the three was
not particularly significant. The fee proposed by Resilience Ireland was lower than
the other two and there is nothing in the short replies to suggest that any of the
parties would be better or worse than the others.

3.2.12

Ms. O recorded in a file note on the 22nd December, 2013 that:

“Preliminary review of placements with [the former foster family].
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I sought proposals from 3 management consultants/consultancy companies on 12 th
December 2013 to undertake this review which had been approved by [Mr. I], National
Director, Social Care.

Three proposals were received, all of which adhere to the requirements of the project.
The proposal from Resilience Ireland is accepted on the basis of the costs arising.
Having accepted the proposal based on cost, I had a teleconference with Resilience
Ireland to ensure that they had the appropriate expertise to complete the project. In
this regard I spoke with [Mr A] who informed me that [Mr AB], previous Child Care
Manager, would be the person to lead this project.

I requested [Mr A] to commence the preliminary review as a matter of priority and
confirmed to him that arrangements are in place for same. In this regard, I requested
Mr A to make contact with [Mr W], General Manager, [named location] Community
Services as a matter of priority and if possible prior to year end.”.

3.2.13

There is no reference in this file note to the conversations which Mr. B and Mr. A
described having with Ms. O prior to the decision being made to invite tenders. Mr.
A informed me at interview that it had been the initial working assumption that both
he and Mr. B would be involved. This appears to have been confirmed by the
HSE’s submissions.47 However, I was informed by Mr. A that the decision to tender
for the Desktop process changed the position. There is no reference in the file note
of the 22nd December, 2013 to that working assumption. Indeed, there is no
reference in the documents which were initially provided to me by the HSE to the
meeting of the 23rd October, 2013.

47

Mr. B in his comments and observations to me noted that Mr A had said at interview that it had been the
initial working assumption that both he and Mr. B would be involved. However, the decision to tender for the
Desktop process changed that position.
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3.2.14

The Resilience Ireland proposal was formally accepted by letter of the 23rd
December, 2013 and the company was asked to commence the service
immediately. Mr. A explained at interview that the HSE wanted the work done very
urgently. Even at that stage he knew that a lot, if not most, of the work would have
to be done by the other members of the team that he/Resilience Ireland was
putting together. This team was to consist of Mr. A, Mr. B and Mr. AB. Mr. AB was
engaged by Resilience Ireland from TTM. As referred to above, TTM is the parent
company of Resilience Ireland and is a specialist healthcare recruitment agency.

3.2.15

Resilience Ireland confirmed by letter of the 24th December, 2013 from the CEO
of Resilience Ireland, that they would undertake the project and would commence
immediately. That letter referred to a telephone conversation between Ms. O and
Mr. A the previous day. This is probably the conversation referred to in Ms.O’’s
note of the 22nd December, 2013 which is quoted above and in fact appears to
have occurred on the 22nd December 2013. The letter confirmed that a report
would be submitted within two months.

3.2.16

This Desktop Review consisted of a review of the records of the HSE to ascertain
all persons who had ever been placed with the former foster parent, the dates of
any such placements and the body responsible for such placement, and to
establish from a review of the records whether there was anything in those files to
suggest a concern.

Delivery of Desktop Review Report

3.2.17

Resilience Ireland reported on this Review on the 28th February, 2014. In
summary, the Report found some indicators of possible historical concern in the 5
cases referred to in the Devine Report (Grace plus 4 more) and in a further 5
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cases. I understand that all of these cases were subsequently discussed and
shared with An Garda Síochána in April, 2014.

3.2.18

The Desktop Report was delivered under cover of a letter which stated:

“I wish to refer to previous correspondence regarding the work you commissioned
Resilience to undertake in terms of a preliminary desktop review of all cases placed
with the abovementioned foster family over the period 1983 – 2013. This work is now
complete and the desktop review is attached.

The report is compiled from information obtained in the limited files and records
available and reviewed within the circumstances of a desktop review. The report does
not purport to criticise any individual or to attach blame for any matter contained herein
and for the avoidance of any doubt, fair procedures and natural justice in terms of the
provision of extracts from this report to any individual has not taken place.

It is also the case that significant additional files are in existence and clearly further
information and clarity would arise should a further examination take place including in
particular a look back and interview process.”

3.2.19

In their Desktop Review Report, the Team record that:

“The boarding out registers for [named location] were examined and all listings for
placements with the [former foster family] were recorded.

A search was then

undertaken by HSE staff locally to find and copy any files in the Child & Family Service,
the Disability Service and general management on the names identified…

A total of 40 names were identified from the boarding out registers and other
documentation (2007 report by a social work team leader) and files relating to 38 cases
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were found. The remaining 2 cases are referenced in the [named individual] report but
no files have been located for these cases.

The files relating to the 38 cases were examined in detail by the Review Team and any
file with possible welfare or abuse concerns was examined by a qualified social worker
and former area manager for Child & Family services in the HSE.

The review is based on available files and documentation in [named county] but it is
evident that other files are in existence, which have not been available for this review.
Some of the files reviewed are quite extensive but others consist of just a single letter
or a couple of pages relating to contract documents for foster care payments and the
individual case files are not available. …”

3.2.20

The authors go on in their report to write:

“… The desktop review process envisaged a scan of all files to determine if concerns
exist and this has been completed. In this way we have identified some serious aspects
which in our view means that these 10 files require a much more detailed analysis not
envisaged when this phase of the process began …..

We recommend therefore that these 10 files be examined and summarised in detail in
order to get a clear understanding of the issues contained therein which require follow
up and it is our belief that this process should begin in tandem with and be informed by
the wider investigation of documentation envisaged in the case including the boxes of
files released to [named party] in the Grace case.

Indeed, the wider review of

documentation may well reveal information not just on these cases but other cases as
well which may change the approach as to which cases may be classified as having
been possibly at risk”.

Foster Care Inquiry
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3.2.21

The Foster Care Inquiry followed this Desktop Review. It had been clearly flagged
in the quotes immediately above that a more detailed process/analysis was
required. Resilience Ireland was engaged to conduct this Inquiry. As referred to
above, the HSE have provided a large volume of documentation to this Review. I
have been provided with two letters, of the 6th March and the 11th March, 2014
which, together, appear to constitute Resilience Ireland’s terms of engagement for
the Foster Care Inquiry. However, these letters do not clarify when the decision
was made by the HSE to establish a broader inquiry and, importantly in the context
of this Review’s Terms of Reference, that Resilience should do it. They do not
clarify the process and procedure by which the HSE actually procured Resilience
Ireland for the Foster Care Inquiry. This information had to be distilled from various
documents and confirmed at interviews that were held during this Review and was
then confirmed by the HSE in its observations on my draft Report.

3.2.22

What is clear from the documentation is that there was an acknowledgment or
perhaps even a decision by the HSE at a relatively early stage during the Desktop
Review phase that a broader Inquiry would be required and that Resilience Ireland
would be the body to do it. There is a degree of lack of clarity in the documents
as to what this broader inquiry would be, but the fact of an acknowledgement or of
a decision that there would be an inquiry is clearly reflected in the documentation.

(i)

For example, there were ongoing contacts between the Review Team and
the HSE during the course of the Desktop Review. These ongoing contacts
included a meeting on the 17th January 2014 attended by Mr. I, Mr. AC
Regional Director of Performance and Integration, Ms. O, Ms. AD, Office
of the National Director for Social Care, Mr. A and Mr. B at which Mr. A
briefed the meeting on the Desktop Review and committed to having a
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(Desktop Review) Report completed by the end of February. It is clear that
even at that stage there was already discussion of a broader review of all
placements with the former foster family because the minute of this
meeting notes that, after giving their briefing, Mr. A and Mr. B left the
meeting and it was agreed by the remaining attendees that steps would be
taken to have draft Terms of Reference prepared for “an enquiry in the
form of a review of all placements with the former foster family and the
issues arising from the Devine Report. This is to be activated as a matter
of priority by [Ms. O] and confirmation to be given in writing.” Indeed, the
HSE confirmed in its observations on my draft Report that as the Desktop
Review was being completed issues of significance were brought to the
attention of Ms. O which led her to determine that there was a need to
commission a full inquiry. A similar confirmation was given by Ms. O and
Mr. I in their respective responses to the draft Report. The minute of this
meeting of the 17th January does not note that a decision was made to
appoint Resilience Ireland.

(ii)

Ms. O wrote to [the former foster mother] on either the 10th January 2014,
the 28th February 2014 or the 24th March 2014 in which she informed the
former foster mother that:

“The HSE has engaged a company known as Resilience Ireland Limited to
review placements of children and adults who were placed with you (and your
late) husband, over a number of years. The purpose of review is to assist the
HSE, which is also reviewing its own files, in order to ascertain the fullest
possible picture of all such placements.
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The Review Team will write to you in due course and I would be grateful if you
would please provide full cooperation to them in their work and provide any
information and columns in your possession regarding such placements to
include:.......”48 [Emphasis added]

(iii)

Indeed, the decision by the HSE to have a broader inquiry of some sort
and that it would be conducted by Resilience Ireland had crystallised even
further by late January, 2014 because by undated letter (but which appears
from references in subsequent emails to have been written on the 31st
January, 2014) Ms. O wrote to Mr. AC, Regional Director of Performance
and Integration, seeking his formal approval to engage Resilience Ireland
to undertake a “Review Child Disability Foster Care Placements” in
accordance with attached draft Terms of Reference. A subsequent email
(of the 14th February, 2014 from Ms. O to Mr. AC) refers to this letter and
attaches amended Terms of Reference). These documents (the undated
letter and the email of the 14th February. 2014) are accompanied in the
HSE files provided to me by the HSE by draft Terms of Reference. It is
unclear whether this draft is the one that was referred to in the undated

48

The uncertainty as to the date of this letter arises from the fact that there are three copies of this letter in the
papers. One is dated the 10th January 2014 but is noted to be a draft; another is dated the 28 th February 2014
and a third is dated the 24th March, 2014. However, Ms. O also wrote to [the former foster mother] on the 27th
February, 2014 referring to a letter from her of the 10th January and stating that “to date I have not received
confirmation from you that you are prepared to co-operate with members of the Review Team, Resilience Ireland
when contacted by them as requested”.
There is a file note of 28th February of a call from [the former foster mother] when she confirmed that she had
received the letter of the 27th February but not the one of the 10th January. However there is also a handwritten
letter from [the former foster mother] of the 26th March, 2014 in which she states:
“Received letter regarding meeting with [Mr. A] and [Mr. B]. I will meet them when I hear from you
with the place and time.”
Irrespective of when this letter was actually sent, there was a draft prepared on the 10 th January 2014 which
reflected a decision that Resilience Ireland would be carrying out a broader inquiry.
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letter (apparently of the 31st January, 2014) or in the email of the 14th
February, 2014. Those draft Terms of Reference were:

“Background

An Inquiry was carried out by Mr Conal Devine culminating in March 2012
with the Final Report “Inquiry into Protected Disclosures, SU1”. That inquiry
was into issues raised and related matters in Protected Disclosures made by
two employees of [the service provider]. The purpose of that inquiry was to:

(a)

Establish the chronology of events leading up to the issues disclosed

(b)

Identify any care/service delivery problems that may have occurred

(c)

Identify the causes of the care/service delivery problems

(d)

Recommend actions that will address the causes of the care/service

delivery problems so that the likelihood of future harm arising from these
causes is reduced as far as is reasonably practicable.

Arising out of that inquiry, it is necessary to undertake a review to clarify the
facts relating to the care received by all service users who are or have ever
been in receipt of care, including residential care, respite care and otherwise
from [the former foster family], to include clarifying to the extent that it is
possible any concerns arising in respect of the care received and the
knowledge of and response to these concerns by any relevant party. This
may also require an identification of any actions required currently arising
from these concerns.
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Resilience Ireland (the “Review Team” to be led by [Mr B]) has been
commissioned by [Ms. O] (the ”Commissioner”) to undertake this file review
(“the Review”). The Review Team and any ancillary staff required from time
to time during the currency of the Review will be resourced by Resilience
Ireland and will be agreed by the Commissioner.

Terms of Reference

1.

The Review will proceed on the following basis:

1.1

The Review Team will read and review all of the available files (such

files to be sourced and provided by the HSE), and prepare a summary of
issues of concern identifiable from those records that may need to be
addressed.

1.2

The Review Team will:

(a)

Identify all persons who have ever been, or are, in receipt of care, by

way of residential placement, respite care or otherwise (“placement”), from
[the former foster family].

(b)

Identify the dates of any such placement and duration.

(c)

Identify the placing body or person responsible for arranging the

placement.

1.3

The Review Team will review the files of all service users identified at

1.2. above (such files to be sourced and provided by the HSE or other relevant
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bodies), and, to the extent possible from a desktop review, identify any
historic or related safety, care and welfare concerns arising.

2.

The Review Team will be given copies of HSE files relating to social

work, disabilities and otherwise connected to the matter and such other
relevant documentation as may be identified and considered relevant by the
Review Team.

3.

The HSE will furnish a guidance document to the Review Team in

relation to data protection and arrange appropriate indemnity.

4.

If any information comes to the attention of the Review Team at any

stage of the Review which the Review Team considers requires urgent
attention by the Health Service Executive, the Review Team shall provide this
information to the Commissioner immediately.

5.

Confidentiality will be maintained throughout the Review to the

greatest possible extent consistent with the requirements of fair procedures.

6.

The Review Team will engage with any parties, who, in the opinion of

the Review Team, can provide relevant information to assist in identifying
service users who are or have ever been in receipt of care, including
residential care, respite care and otherwise from [the former foster family] or
files relating to such service users.

7.

The Review will include a desktop process and it is not envisaged that

the Review Team will engage in formal interviews with staff or other relevant
persons.
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8.

Insofar as any issues arise during the course of the Review which are

outside of these Terms of Reference but which, in the opinion of the Review
Team,

require consideration, the Review Team shall bring this to the

attention of the Commissioner and with the agreement of the Commissioner,
these Terms of Reference may be amended if necessary and appropriate.

9.

The Review Team will provide the Commissioner with a progress

report by the end of February 2014 confirming and the Review Team shall
confirm an estimated completion date.

10.

Upon completion of the Review the Review Team shall produce a

report for the Commissioner. The Review Team will consider whether it is
more appropriate to furnish interim reports to the HSE in addition to the final
report. In the report, the Review Team shall set out the outcome of the
process set out at paragraph 1 above and make recommendations, if
necessary.

11.

Decisions as to publication of the report of the Review Team are a

matter for the Commissioner.

Dated: February 2014” [Emphasis added]

(iv)

It is noteworthy that these draft Terms of Reference specifically state that
Resilience Ireland has been commissioned. It also bears note that the
draft Terms of Reference envisaged a desktop exercise and not an Inquiry
process. Resilience Ireland in their observations state that in fact these
draft Terms of Reference are actually one of a number of draft Terms of
Reference for the Desktop Report and do not relate to the Foster Care
Inquiry processes.

The significance, in the context of the current
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discussion of them being circulated as proposed Terms of Reference with
Ms. O’s letter or email is that it indicates an intention or a decision to have
a process in accordance with those Terms and indicates a decision or a
intention on the part of the HSE that Resilience Ireland would do it. Ms. O
also indicated to Mr. AC that she would forward on indicative costings
which she had requested from Resilience Ireland once received.

(v)

Those indicative costings (for Review Child Disability Foster care
Placements [named county]) were provided by Resilience Ireland by letter
of the 3rd February 2014. This letter from Resilience Ireland stated:

“I refer to your request for indicative costing and timeframe in relation to the
above.

The Review Team, comprising management and professional personnel will,
based on HSE records, registers and related documents,



Identify all persons who were subject of placements, including respite

placement with the [former foster family];



Identify the dates, and duration of such placements.



Identify to the extent possible the person/agency responsible for each

placement.

Based on the above the Review Team will review the available HSE files on
the individuals identified in order to establish, as far as possible from a file
review, any record or indication of any health or welfare concerns.
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The work will require attendance at HSE offices in [named location] and
elsewhere as appropriate.

Note this work is limited to [named location] administrative area and does not
at this stage include records in other HSE areas or in Voluntary Organisations
or in respect of private placements.
A Report will be submitted within three weeks of approval to proceed

The cost of the work as outlined above is €19,500 plus VAT plus travel and
subsistence.”

(vi)

This was followed by a further letter from Resilience Ireland on the 7th
February, 2014 which opens with a reference “to recent discussions and
your need to ensure appropriate control in respect of costs arising in
respect of the [“Review Child Disability Foster Care Placement Waterford
– Costs Arising”] and continues:

“The following is proposed:

1.

Review of relevant HSE information and files at [named location]. The

cost of this has been submitted to you and we understand that it is in order to
proceed with this task49.

2.

Review of possible material in other HSE areas. You are establishing

if such material exists, and if it is established that relevant files etc. exist and
their volume established we will submit a proposed cost to review as per 1
above.

49

This reference must be to the sum of €19,500 plus VAT quoted in Resilience Ireland’s letter of the 3rd
February 2014.
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3.

Review of any private placements. Consideration to do this must await

further information, such as may arise from your communication with the
[former foster family].

4.

Review of records and files from local disability agency. Consideration

of this must await the response from this agency to your correspondence.

5.

Review of available records/files/reports in order to identify, on an

initial basis, the necessary actions, and your request for a cost estimate in
respect of this work.

Considerable difficulty arises in estimating the work involved and therefore
the costs arising. This is due to the volume and complexity of the material and
the expectation that during the process other material may be identified. The
consideration of the material will require a two person team and legal input. It
is understood that the material must remain at the offices of your legal
advisors and that the work is to be undertaken at their offices.

It is proposed that we could proceed on the basis that a cap of €30,000
(excluding VAT and public rates of travel and subsistence) is agreed and that
we would not exceed this cap without further submission and approval. ”

(vii)

There are a number of striking features about these letters. Firstly, the
proposed work set out in the first letter, i.e. of the 3rd February, 2014, is
almost identical to the work that was already being done by Resilience
Ireland in the Desktop Review which was still ongoing at the time these
letters were written. It is unclear why costings were being provided for work
which was identical to the Desktop Review work. Secondly, it is also
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noteworthy that the amount quoted i.e. €19,500, is less than the amount
quoted and agreed in December, 2013 for the same work (the Desktop
Review tender). Thirdly, the proposed work set out in the second letter, i.e.
of the 7th February, 2014, is undoubtedly broader: it encompasses the work
in the first letter (a review of HSE [named county] files) but also involves a
review of files in other HSE areas, local disability agency files and private
placements; it also involves an attempt to identify private placements.
However, it still envisages and quotes a fee for a desktop-type exercise.

(viii)

I explored these letters with Resilience Ireland during the course of our
interviews and in subsequent correspondence and they explained that as
the Desktop Review progressed, it was evident that a more formal inquiry
would be required; that in January 2014 Ms. O started seeking indicative
costs from Resilience Ireland to carry out an Inquiry; and that these were
provided by a former financial accountant of Resilience Ireland, which are
the letters quoted above.

Resilience Ireland stated that while it is

understandable that these letters might be associated with the Desktop
Review, when read with a further email of the 14th February, 2014 from the
former accountant to Ms. O, it is clear that they relate to indicative pricing
for the Inquiry and not the Desktop Review. Resilience Ireland provided
me with a copy of that email which states:

“To confirm the amounts of €19K and €30K are two separate amounts for
different services.

The first €19,500 (excluding VAT and travel and

subsistence) is for the preliminary work to have the team review the files.

The second priority area of work is to review all of the files, particularly those
held by [Named Solicitor] and as it is impossible to estimate the cost on
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current information available, we proposed a cap of €30k (excluding VAT and
travel and subsistence) in order to commence work”

(ix)

In her response to the draft Report, Ms. O stated:

“I can confirm that the 19,500 referred to in letter dated 3rd February, 2014
referred to the initial work to undertake a detailed desk top review of the
relevant files. However, it became evident that further work was required
involving the Clinical Team which resulted in a revised indicative cost of
€30,000.”

(x)

I have no difficulty accepting that these letters were not giving costs for the
Desktop Review because it would make no sense for them to be doing so.
However, this email does not really address what I describe as the features
of the letters of the 3rd February and the 7th February that are striking.
Resilience Ireland made the point in their comments and observations on
my draft report that this exchange of information relating to indicative costs
for a broader Inquiry reflects an urgency on the part of the HSE to
commence the work at the earliest possible time and to do so in a manner
that would put some cap on cost.

(xi)

The engagement of Resilience Ireland was also expressly referred to in a
briefing note to Mr. I and Mr. AC of the 10th February 2014, Ms. O stated,
inter alia:

“… A management plan to deal with the implementation of the
recommendations of the Devine Report must now be completed as a matter
of urgency.

This plan could only be completed however when the full
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management review of all the files and documentation which has been
commissioned is concluded and all the issues arising are assessed.

Clearly there are many aspects to be addressed locally but it is also evident
that the Devine Report raises national issues which have been aired in
previous reports (e.g. Policy and Vulnerable Adults).

The formal management plan when complete will include actions to
implement the recommendations but also will deal with the following matters
which are critical to the proper management of reports of this nature:

-

Legal Review of the Report

-

Assurance Review of the Report

-

HR Review of the Report

-

Communications Strategy

-

Overall Risk Analysis

…………

7. Other Reviews

There are some indications that individual concerns arose in the period 2007
to 2009 and it appears that in late 2009 (before the Protected Disclosures
arose) the local general manager in [named county] established a working
group to look at historical concerns in relation to placements with this family.
It is not clear that there was an outcome to this process. It may be the case
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that the group went into abeyance on the establishment of the Devine Review
some months later but this is yet to be clarified ………

11. Steps Taken and Underway

The following initiatives have now been taken arising from a meeting
convened by the National Director Social Care on 24th January 2014 and
including the RDPI/RDO and the Area Manager:

(I)

...............

(II)

An independent consultancy company, Resilience Ireland, has been

commissioned to identify all placements with the family over the 30 year
period involved.

(III)

Resilience Ireland is also advising on the overall management

arrangements to govern the Devine Report and related issues generally in
this case which is listed on NIMT and considered to be of very serious concern
for the HSE.

(IV)

This case is now proactively managed with regular updates and

monthly meetings/teleconferences.

12.

Immediate Next Steps

This overview is based on available files and documentation but it is very
evident that a significant number of files are in existence which have not been
available for this overview.

It is clear that all of the available files need to be read from both a
management and professional perspective with a view to identifying a
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chronology and a detailing of all the issues arising in relation to the Health
Board/HSE responsibilities in this case taking into account the extended time
periods involved. Resilience Ireland will undertake this aspect of the work as
part of the overall risk assessment.

This process will also inform an

identification of the full range of concerns arising and a consideration of the
historical response to these and the measures now required. All of this will
be governed by a comprehensive management plan to address the variety of
complex issues arising with clear project management arrangements to
support the process.

13.

Service Users’ Current Needs

Finally, and of most importance – the process now must include
arrangements for the HSE to assess any possible harm caused to children
with disabilities as a result of placement with this family over the 30 year
period involved and necessary measures to ameliorate their situation now on
the basis of their individual requirements and current needs. This contact
with individual service users will follow the process being undertaken to
identify the individuals involved and to assess any historical concerns which
can be determined.

A Protocol for Contacting Service Users in such circumstances is already in
existence in the HSE but will require necessary amendment taking into
account the disabilities of the client group involved…………..

An issue of public confidence may arise at any time and it is necessary that a
clear statement is prepared which communicates that the seriousness of the
situation is recognised and that all appropriate actions are being taken.”

[Emphasis added]
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(xii)

The fact of a decision having been made, even if only in principle, to have
a broader inquiry and that it would be conducted by Resilience Ireland is
stated most clearly in a document entitled “Teleconference Review Friday
28th February 2014 Child Disability Foster Care Placement [named
county]” (which I was informed by the HSE in its submissions on my
amended draft Report was a summary overview which was prepared in
advance of the teleconference referred to in the heading). It is clearly
stated in that document that the decision to commission Resilience Ireland
was made in January 2014 (most probably on the 24th January 2014. In
this regard see the reference in Ms. O’s Briefing Note of the 10th February
2014 for Mr. I to a meeting on the 24th January 2014 quoted above). The
document of the 28th February 2014 appears to record that Mr. I, Ms. O,
Mr. B and Mr. A were to participate in this teleconference and on this issue
states:

“The National Director of Social Care and the RDPI/RDO South, had a
briefing meeting with the area manager on this case in January 2014 50, were
advised of the desktop review process underway and also of the other serious
aspects surrounding this case and the complexities involved, given the
extensive time period involved and the Garda criminal investigation and a
damages action in terms ………….. It was determined that Resilience Ireland
would be commissioned to undertake a full review of all the files and
documentation in the case and prepare a management plan to address
recommendations of the Devine Report and also to set in motion all other
relevant actions to address the known risks and actions now required in this
case.

50

This is likely to be the meeting of the 24th January, 2014 referred to above
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A fundamental part of this process will be contact with possible victims and
this will be arranged when the review is complete and will be done in
accordance with the HSE protocol for contact in such sensitive cases.

…

The Review Team will continue to work now on the wider review and will
provide general updates on the final report in due course.” [Emphasis

added]

(xiii)

The apparent decision of the 24th January 2014 that Resilience Ireland
“would be commissioned” had already been reflected in the briefing note
of the 10th February 2010 in which it is stated that “the following initiatives
have now been taken arising from a meeting convened … on the 24th
January 2014 … Resilience Ireland has been commissioned …”

(xiv)

I have also seen a document which arose from the teleconference on the
28th February 2014 headed “Action Points”. One of these “Action Points”
was the necessity to ensure engagement with another service provider in
relation to the matter and to draft a letter to them. It was agreed that the
draft would be forwarded to Mr. B by Ms. O for discussion. Presumably
Mr. B was being consulted in relation to such a draft letter as part of
Resilience Ireland’s role in the broader inquiry. The fact that he was being
consulted even at that stage is consistent with a decision having already
been made to commission Resilience Ireland.

3.2.23

It is therefore clear from the documentation that the HSE had decided during the
two months before the delivery of the Desktop Review Report that it would be
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establishing a broader inquiry. This is not surprising. The Devine Report had
clearly pointed to the need for a broader inquiry. Furthermore, Mr. A and Mr. B
both explained at interview that they were telling the HSE in their ongoing contacts
with the HSE during the Desktop Review phase that a broader inquiry would be
necessary. The HSE confirmed in its observations on my draft Report that it was
apparent during that period that a broader Inquiry would be necessary. It is also
clear from the documentation that, during the two months before the delivery of
the Desktop Review Report, as far as the HSE was concerned, Resilience Ireland
would be doing the broader Inquiry.

3.2.24

A lack of clarity as to the nature of the intended broader inquiry is also clear from
the documentation referred to above. The draft Terms of Reference circulated
with the undated letter (which appears to have been written on the 31st January
2014) or the email of the 14th February, 2014 which is referred to above envisage
a desktop exercise and in fact expressly states at paragraph 7, that “[T]he Review
will include a desktop process and it is not envisaged that the Review Team will
engage in formal interviews with staff or other relevant persons”. I note Resilience
Ireland’s point (referred to above) that these were a draft for the Desktop Review.
However, the relevance of them having been sent on the 31st January, 2014 or the
14th February, 2014 is that it indicates a lack of clarity on the part of the HSE as to
the nature of the proposed process. The costings letters of the 3rd February and
the 7th February, 2014 from Resilience Ireland are consistent with that in that they
refer to desktop-type exercises. However, the briefing note of the 10th February
2014 clearly either envisages sequential separate processes, one of which would
include contacts or interviews, or an inquiry which has contacts/interviews as part
of it.
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3.2.25

Ms. O sought approval to proceed from the RDPI South, Mr. AC by email of the
14th February attaching the costings letters of the 3rd February and 7th February
and draft Terms of Reference, which email referred to her letter of the 31st January.
There was a short exchange of correspondence in relation to whether Ms. O was
recommending approval and, when she confirmed that she was, the RDPI South
gave approval by email of the 24th February, 2014, pointing out that as areas had
received their budgets the provision would have to be made within her own budget
for this case.

3.2.26

However, it appears that terms, and in particular fees, had not yet been agreed
with Resilience Ireland. Obviously the two letters of the 2nd February and the 7th
February from Resilience Ireland could not be taken as Resilience Ireland’s
proposed fees for the inquiry that was actually being established because it was
to be different in nature to the ones envisaged in those letters. It does appear that
there must have been some discussions between the dates of these letters and
Resilience Ireland’s formal engagement because by letter of the 6th March 2014
from Ms. O to the CEO of Resilience Ireland, she stated:

“I refer to recent discussions and I wish to confirm my request to commission
Resilience Ireland to undertake the enquiry review as detailed below. [Emphasis
added]

I wish to undertake a review to clarify the facts relating to the care received by all
service users who are or have ever been in receipt of care, including residential care,
respite care and otherwise from [the former foster family], to include clarifying to the
extent that is possible any concerns arising in respect of the care received and the
knowledge of and response to these concerns by any relevant party. This may also
require an identification of any actions required currently arising from these concerns

219

and in that regard a process to contact those service users to ensure that all their needs
are being addressed.

I propose that the Review Team and any ancillary staff required from time to time during
the currency of the Review will be resourced by Resilience Ireland and will be covered
by the indemnity provided by the HSE for Resilience Ireland.

Terms of Reference

1. The Review will proceed on the following basis:

1.1 The Review Team will read and review all of the available files (such files to
be sourced and provided by the HSE), and prepare a summary of issues of
concern identifiable from those records that may need to be addressed by the
HSE as part of general management arrangements.

1.2 The Review Team will:

(a) Identify all persons who have ever been, or are, in receipt of care, by
way of residential placement, respite care or otherwise (“placement”),
from [the former foster family]

(b) Identify the dates of any such placement and duration.

(c) Identify the placing body or person responsible for arranging the
placement

1.3 The Review Team will review the files of all service users identified at 1.2.
above (such files to be sourced and provided by the HSE or other relevant
bodies as agreed with the HSE), and, to the extent possible from a file review
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and interviews with relevant persons, identify any historic or related safety,
care and welfare concerns arising, which require to be addressed now by the
HSE in the best interests of any service user involved.

1.4 The HSE may where required avail of all relevant expertise and resources
when contacting service users on this matter.

1.5 The Review Team will identify any issues where responsibilities arose and
assess the response taking into account the relevant standards, protocols
and policies applicable at the time.

1.6 The Review Team will assist the HSE in the preparation of a Management
Plan to comprehensively address the recommendations of the Conal Devine
Report (March 2012).

2. The Review Team will be given copies of HSE files relating to social work,
disabilities and otherwise connected to the matter and such other relevant
documentation as may be identified and considered relevant by the Review Team.

3. The HSE will furnish a guidance document to the Review Team in relation to data
protection and arrange appropriate indemnity.

4. If any information comes to the attention of the Review Team at any stage of the
Review which the Review Team considers requires urgent attention by the Health
Service Executive, the Review Team shall provide this information to the
Commissioner immediately.

5. Confidentiality will be maintained throughout the Review to the greatest possible
extent consistent with the requirements of fair procedures.
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6. The Review Team will engage with any parties, who, in the opinion of the Review
Team, can provide relevant information to assist in identifying service users who
are or have ever been in receipt of care, including residential care, respite care and
otherwise from [the former foster parents] or files relating to such service users.

7. The Review will include a desktop process in terms of review and analysis of all
available files and formal interviews with staff or other relevant persons as required.

8. Insofar as any issues arise during the course of the Review which are outside of
these Terms of Reference but which, in the opinion of the Review Team, require
consideration, the Review Team shall bring this to the attention of the
Commissioner and with the agreement of the Commissioner, these Terms of
Reference may be amended if necessary and appropriate.

9. The Review Team will provide the Commissioner with progress reports as required.

10. Upon completion of the Review the Review Team shall produce a report for the
Commissioner. The Review Team will consider whether it is more appropriate to
furnish interim reports to the HSE in addition to the final report. In the report, the
Review Team shall set out the outcome of the process set out at paragraph 1 above
and make recommendations, if necessary.

11. Decisions as to publication of the report of the Review Team are a matter for the
Commissioner.

As I have outlined to you it is important that the HSE ensures value for money and cost
effectiveness in this matter. In order to ensure this you might confirm the following:



Wherever possible use will be made of HSE facilities
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Any personnel deployed will, where possible, be HSE personnel or personnel of
voluntary agencies assigned by the HSE.



Regular progress reports/briefings will be presented. All travelling/subsistence
expenditure will be based on public sector rates.

In addition, you should specify the daily rates arising in respect of all personnel. In this
regard clinical/professional personnel may not be charged at greater than the maximum
of the relevant public sector salary scale and not more than 15% overhead charge.

In respect of the fees arising in respect of project management/consultancy personnel
you indicated in our discussion that these would be charged at a daily rate of €1,100.
As indicated to you there needs to be a significant reduction in this daily rate and in this
regard you might confirm the minimum daily rate following review.”

3.2.27

The CEO of Resilience Ireland replied on the 11th March and stated:

“I refer to recent discussions regarding the above.

The terms of reference clearly outline the complexity of the issues arising from both the
nature and volume of material which needs to be reviewed. This is compounded by
the passage of time and the number of people and agencies involved.

Addressing the issues arising requires flexible deployment of personnel, with
knowledge of statutory child care, disability, public sector management and project
management.

I appreciate that you are also concerned with the costs arising and the need to ensure
effective control of such costs.
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In this context, the following arrangements are proposed.

To the maximum degree possible, use will be made of HSE facilities and personnel.
The arrangements put in place by you in establishing a dedicated HSE administrative
office will support this objective. The existing monthly review arrangements, designed
to ensure progress and communication, and to facilitate decision making will be used
to review work undertaken in the previous month and to agree tasks for the following
month.

Daily rates will be utilised for all assigned personnel, (exclusive of VAT and public
sector travelling/subsistence rates)

1. Administrative personnel. E200 per day.
2. Professional/Clinical personnel. HSE scales + 15%
3. Management Consultant. E850. Per day
4. Project Management/ Management Consultant. E900 per day.

Accounts will be submitted to you on a monthly basis.

I trust this is satisfactory.

Yours sincerely”

3.2.28

The documentation with which I was provided by the HSE includes Ms. O’s note
of her deliberations in relation to the appointment of Resilience Ireland to carry out
the Foster Care Inquiry. This is dated the 4th March, 2014 i.e. prior to her letter of
the 6th March, 2014 to Resilience Ireland which is set out above. This states:
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“Note of consideration regarding appointment of resource to undertake
collaboratively with the HSE, the Review/Inquiry arising from the Conal
Devine Report...

This case is particularly complex and demanding and covers a protracted period of
time, perhaps up to 30 years. It is evident that this process will require knowledge and
skill set incorporating professional knowledge and organisation and managerial
perspectives. Equally there is now very considerable urgency as it would appear that
the case could enter the public domain at any point and from a number of source points.
The task requires a high degree of objectivity and independence to ensure credibility
in the process.

It is necessary that the resource commissioned will have a track record in relation to
the following:

o

A depth of understanding of the HSE’s evolving responsibilities over the period in
question in relation to both persons with Disability and Children in Care.

o

Expertise in both the Administrative/Managerial/Organisational issues arising in the
provision of Disability and related services.

o

Expertise and relevant professional qualifications in respect of Disability and Child
Care.

o

Expertise in undertaking inquiries and service reviews.

o

Capacity to deploy personnel with relevant expertise in a flexible manner over time.

o

Capacity to work collaboratively with HSE designated personnel.
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Having considered all of the above and the fact that Resilience Ireland had successfully
tendered for the Preliminary Review, which was reported on at the end of February
2014...have determined that Resilience Ireland is the appropriate company to provide
the necessary resource/support to this Inquiry/Review.

…

I have also arranged with [named], the Head of Legal Services, HSE, to ensure the
external consultants are provided with appropriate data protection clearance in order
to enable access to all necessary files and documentation, appropriate legal advice
and the necessary professional indemnity.”

3.2.29

Ms. O also completed a file note dated 7th March 2014 in which it was stated that:

“Due to the complexity of the issues and the lack of clarity and reference to a number
of dimensions it would be impossible to frame a tendering process and therefore the
practice of identifying the most suitable person/company was followed. The process
undertaken in that regard is set out in the file note by the Area Manager dated 4 th March
2014 (attached)…

As a result Resilience Ireland was requested to undertake by way of an Inquiry a full
review of all the files and documentation in the case. The priority identified was to set
up a process to make direct contact with the families and service users who had contact
with the host family in the [Grace] case. (These are the 40 families identified through
the above process)......

It was recognised that contact relating to possible historical abuse or welfare concerns
is a very difficult for all involved and that given the disabilities of the service users
involved, Resilience Ireland would need to develop a specific protocol to govern the
contact arrangements. It was agreed that these matters of the Inquiry would be
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reported on a phased basis with the outcome of contact with families and service users
as phase 1.

The remaining issues for Inquiry would then be addressed and these included, for
example, the Conal Devine Management Report Management Plan, review of care
delivery problems and review of service delivery problems.”

3.2.30

Ms. O sent a letter to Mr. I of the 8th March, 2014 which very closely reflected the
terms of this file note but which also stated, inter alia:

“Equally, it was evident to me that on receipt of the Preliminary Inquiry it will be
necessary to make contact with all of the people identified. This responsibility derives
directly from the Conal Devine Report....Based on all of the available information, the
only realistic option to me was to commission an Inquiry...”

3.2.31

In summary, what appears from the documentation is that Resilience Ireland
successfully tendered for the Desktop Review. During the course of this Review
the HSE decided that a broader inquiry would be required and that Resilience
Ireland would be commissioned to conduct this Inquiry. This decision appears to
have been made in January 2014. Resilience Ireland gave two letters containing
costings on the 2nd February and the 7th February, 2014 but these related to
desktop-type processes and not the type of inquiry that was in fact eventually
established.

There appears to have been some discussions in relation to

Resilience Ireland’s fees for the type of inquiry that ended up being established.
A file note from Ms. O dated the 4th March 2014 records that it had been decided
by the HSE that Resilience Ireland was the appropriate company. On the 6th
March 2014 the HSE wrote to Resilience Ireland confirming that they wished to
commission Resilience Ireland to undertake the inquiry. In that letter the HSE
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asked Resilience Ireland to specify the daily rates arising in respect of all
personnel and explained that there would have to be a significant reduction in the
daily rate of €1,100 in respect of project management/consultancy personnel.
Resilience Ireland replied on the 11th March, 2014 giving the reduced rates as
requested. I have not seen a document from the HSE confirming agreement with
these terms but the Inquiry proceeded so I have to presume that they were agreed.

3.2.32

What is clear, and this is expressly referenced in Ms. O’s file note, is that the
engagement of Resilience Ireland to conduct the Foster Care Inquiry to a large
extent flowed from their successful tender for the Desktop Review.

3.2.33

Prior to receipt of the HSE’s observations on my draft Report, all of this information
had to be distilled from the documentation. Ms O’s file notes of the 4th March and
the 7th March were very helpful but while they enlightened understanding of the
process by which Resilience Ireland were engaged by the HSE to some extent,
overall the documentation shows a lack of a formal process. In my view, it would
have been better if there had been a clearer and more transparent record of the
process.

3.2.34

Notwithstanding this, the process or procedure which has been distilled from the
documentation is the one that I am required to examine and to report on in terms
of its adequacy in order to comply with any relevant procurement rules, to procure
the services at a competitive rate with due regard for the necessary expertise and
to ensure the independence of those carrying out the review.
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Adequacy to comply with any relevant procurement rules

3.2.35

As stated in the Methodology section of this Report the application of and
adherence to the relevant procurement rules is primarily a matter for the procurer,
the HSE.

3.2.36

I have previously set out the contents of the “HSE Procurement Policy” in section
2.2 above. In addition to this, the version of the “NFR Purchase to Pay Process
Regulations” with which was provided was in place from the 20th December 2013.
I was also provided with a copy of “NFR-00 Introduction to National Financial
Regulations” on the 11th August, 2016 and I have been informed that these came
into operation on the 20th December, 2013. Thus, both of these documents had
just come into operation when Resilience Ireland was engaged to conduct the
Desktop Review and was in place when they were being engaged to conduct the
Foster Care Inquiry.

3.2.37

The “’Purchase to Pay Process Regulations” set out detailed regulations for all
non-pay expenditure/procurement of goods and services and are worth quoting in
some detail. The structure of the Regulations is to set out key general
requirements and then to set out additional information contained in appendices
containing more detailed elements of the regulations51.

3.2.38

The objective of the Financial Regulations in respect of the “Purchase to Pay”
process are stated in section 2.1 to include:

51

Section 1
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“


Comply with Government and EU Procurement requirements and ensure that
the procurement process is open and competitive.....



Demonstrate full accountability and probity as well as the highest ethical
standards in respect of the public funds expended in the purchasing
process......”

3.2.39

Under the heading “Mandatory Controls Within Purchasing; (I) Segregation of
Duties within Purchasing”, section 2.10 provides:

“Appropriate segregation of duties is a key element of any financial control framework.
In the context of the purchasing process the following requirements are mandatory:

2.10.4 There is a mandatory requirement to obtain professional procurement input
where the value of purchases exceeds €25,000.

…………..” [Emphasis added]

3.2.40

Under the heading “V. Sourcing of Suppliers to provide Goods or Services” the
Regulations provide, inter alia:

“2.27. If goods or services cannot be sourced from stock or by calling off an existing
contract then it will be necessary to source a supplier(s) directly.

2.28.

It is mandatory requirement of these regulations that a competitive process

should be used unless there are justifiably exceptional circumstances...” [Emphasis

added]
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3.2.41

Paragraph 2.32.1 provides that “[T]he value of the likely purchase is the major
factor in choosing the required method for sourcing the supplier” and paragraph
2.34 provides that:

“[A] Budget Holder must, if they believe it appropriate, require the use of the more open
methods of sourcing suppliers even where the expected value does not make this
mandatory.”

3.2.42

Paragraph 2.35.2 provides:

“The following options may be utilised in cases where either acquiring from stock or
from an existing contract are not possible:

1. Direct approach to one or more potential suppliers seeking quotes – see variations
below but operates with €1 to €25,000 range, excluding VAT.

2. Public Invitation of Tenders (Non EU) – see variations below but operates
between €25,000 to €200,000, excluding VAT for goods/services €5,000,000 for
works).

3. EU Public Tender – see variations below but operates for anything over the
thresholds listed at 2 above.”

3.2.43

Paragraph 2.44 provides that:

“All potential suppliers must have equal access to information” [Emphasis added]

3.2.44

Paragraph 2.45.2 provides:
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“HSE staff must not give any real or perceived advantage to any potential supplier.”

[Emphasis added]

3.2.45

Paragraph 2.45.3 provides:

“It is essential that any information or clarification provided to one supplier is provided
in the same format and at the same time to all potential suppliers regardless of whether
they have requested it or not.”

3.2.46

Chapter 3 sets out detailed provisions in relation to tendering and prescribes a
general rule that:

“[A] tendering process is required for all purchases of Supplies or Services above
€25,000 unless available for stock or on contract.” [Emphasis added]

It requires that “Appropriate and necessary procurement input and/or
technical/clinical input must be obtained by the manager sourcing suppliers for
values above €25,000”.

3.2.47

Paragraph 3.4.4 provides that:

“Only the relevant specially delegated Assistant National Director(s) can approve a
departure from the requirement for public advertisement (above €25,000 for
goods/services or above €5,000,000 for works), but only in exceptional circumstances
as detailed on page 55”. [Emphasis added]
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3.2.48

Paragraph 3.4.5 provides that this approval for a departure from the advertisement
requirement must be co-signed by the Head of Procurement.

3.2.49

It also sets out some general principles:

“The general requirement is to ensure that any tendering process utilised by the HSE
is conducted fairly, honestly and in a transparent manner.

The objective is to ensure, to the greatest extent practical, that a sufficiently wide field
of competition is attracted to the process to provide assurance that best value for
money can be achieved.”52

3.2.50

3.2.51

It then sets out provisions for 4 different options for non-EU Tendering Processes:



Open Tendering



Restricted Tendering



Abridged (Selective) Tendering



Negotiated Tendering

“Open tendering” is a process whereby all potentially interested parties may submit
a tender where potential suppliers (tenderers) will have become aware of the
tender from the public advertisement of the tender notice53. The Regulations state
that this form of tendering should be the norm where the goods, services or works
being tendered for are of lower value and/or are less complex in nature.

52
53

Paragraphs 3.5.6 and 3.5.7
Paragraphs 3.8.1 and 3.8.2
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3.2.52

“Restricted tendering” is a process whereby a pre-approved list of potential
tenderers for each specific tender process is prepared following public
advertisement of the tender notice. Paragraph 3.10 provides for an “Invitation to
Tender” form of Restricted Tendering:

“Direct invitations to tender may be used for values under EU thresholds. It is possible
to ‘Invite’ suitable suppliers or service providers to compete for contracts below the EU
thresholds.

3.10.1 Invitations to suitably qualified suppliers for a specific project.

3.10.2 Can be used where there is limited number of qualified suppliers.

3.10.3 Invitation for list established on an open and objective basis.

3.10.4 A sufficient number of potential suppliers to ensure adequate competition
(minimum five is strongly recommended) should be invited to tender. Suppliers
must be selected on an objective and non-discriminatory basis and should be
invited to tender.

3.10.5 Approval to proceed with restricted tender process for tenders greater than
€25,000 should be obtained in advance from LHO Manager, NHO Hospital
Manager.... or Assistant National Director and co-signed by the relevant
Assistant National Director of Finance co-signed or his/her nominee.

3.10.6 Only after notices are published one may approach particular suppliers
directly.”
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3.2.53

“Abridged/Selective Tendering” involves the creation and maintenance of a preapproved list of potential tenderers for related goods, services or works which can
be used for a number of tenders over the lifetime of the list. The list may only be
prepared following public advertisement and must be replaced at least every two
years.

3.2.54

“Non EU Negotiated Procedure” is provided for under paragraph 3.13 as follows:

“

3.13.1 This process may only be used in exceptional circumstances and with
the approval of the relevant Assistant National Director co-signed by the Head
of Procurement, and notified to the relevant Assistant National Director of
Finance......

3.14

The negotiated procedure should only be used where:

3.14.1 The Open or Restricted procedure has failed to identify any suitable
tenderers or,

3.14.2 Where the nature of the requirement is so complex as to not facilitate
overall pricing without negotiation, or

3.14.3 Where it is not possible to specify requirements with sufficient
precision to enable potential tenderers to respond with priced tenders,
or,

3.14.4 Where one or more of the very exceptional circumstances listed on
page 55 apply.
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3.14.5 Negotiated tendering must only be used following a public
advertisement of a tender notice most likely involving a prequalification process as for restricted tendering.

3.14.6 Negotiated Tendering must only be used with the specific written approval of
the relevant Assistant National Director or Hospital Network Manager.

The approval must be co-signed by the Head of Procurement or his/her nominee.
Notification should be sent to the relevant Assistant National Director of Finance.”

[Emphasis added]

3.2.55

Paragraph 3.27.2 provides that:

“[A] minimum of 2 staff, one of whom must be at least at Grade VII must be involved
in the evaluation of all tenders i.e. above €25,000”

3.2.56

Table 1 on page 51 sets out a “Summary of Value Thresholds” for sourcing
suppliers and identifies the methods that may be used for purchases of different
values. For a contract of €5,000 to €25,000 a direct approach in writing may be
used to 3 potential suppliers and prescribes that a minimum of 3 quotes is
required. For contracts of €25,000 to €200,000 Open or Restricted/Abridged, with
Public Advertisement, and Negotiated in exceptional circumstances Tender
Process may be used with a minimum of 5 sealed tenders to be sought.

3.2.57

Appendix A2.1 provides that:

“In exceptional circumstances the sourcing options relevant to the value thresholds
above may not apply or may not apply fully.
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These circumstances include:

2.1.1

Extreme Urgency – where necessary to avoid,

(2.1.1)..1

Significant risk to persons

(2.1.1)..2

Significant risk to property

(2.1.1)..3

Significant financial loss to the HSE

..........

2.1.5

Confidential Contracts – which require to be placed as such due to particular
sensitivity or special strategic importance to the HSE.” [Emphasis added]

3.2.58

Paragraph A3.8 provides that:

“[A]ll contracts greater than €25,000 will require input from a Purchasing Professional
who should coordinate the procurement process including qualification/assessment,
procurement of supplies/service and commercial analysis as well as negotiations. ”

3.2.59

As stated above in the section dealing with the procurement of Conal Devine &
Associates, the Department of Finance has also published detailed Procurement
Guidelines. Again, the substance of these Guidelines reflect the contents of the
Regulations and I, therefore, do not propose to address them separately.

3.2.60

Because the version of the Regulations with which I have been provided only
became effective at the precise time of Resilience Ireland’s engagement for the
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Desktop Review I am not going to apply them to an examination of that
procurement process. I will return to that below.

3.2.61

There is no evidence in the documentation that these provisions were complied
with in the procurement process specifically for the Foster Care Inquiry.
Fundamentally, there is no evidence of a competitive process in that there was no
tendering or, more importantly given the existence of exceptional circumstances,
no requests for quotes. Of course, this appears to be acknowledged in Ms. O’s
file note of the 4th March and briefing note of the 7th March, 2014.

3.2.62

However, the absence of a competitive process in itself does not necessarily mean
that there was a non-adherence to the rules by the HSE because, as in the case
of the HSE Procurement Policy and the earlier version of the NFRs, which are
discussed in the Devine Inquiry chapter, a departure from the normal rules is
permitted in exceptional circumstances.

The meaning of exceptional

circumstances is set out in Appendix A2.1 and I am satisfied that the
circumstances of this case meet that definition, in particular that of “confidential
contract”.

The effect of this is that the HSE could depart from the normal

requirement to engage in a tender process such as contained in Table 1 on page
51 subject to compliance with some other technical/procedural rules which I deal
with below. This reflects the existence of the practice referred to in the HSE
observations on my draft Report and discussed above in the section dealing with
the procurement of Conal Devine & Associates of the engagement of experts to
conduct investigations without a formal tender process which I accept is an
appropriate and necessary practice in certain circumstances. My comments in
relation to whether this practice was housed within the HSE Procurement Policy
or the earlier version of the NFRs apply equally to this version of those
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Regulations. In my view it would be inconceivable that such detailed Regulations
would be introduced without reference to a long-accepted practice and it must,
therefore, be concluded that the practice must be encompassed within the NFR
and in particular within the “exceptional circumstances” provision. Thus, in my
opinion, under the NFR, the HSE was entitled not to enter a formal tender process
because there were exceptional circumstances even though the value of the
contract exceeded €25,000. However, as stated above, it seems to me that the
correct interpretation of the NFR is that in such circumstances the HSE must use
the 3 quotes process unless that is inappropriate and if it is inappropriate must use
a negotiated process unless, unlikely though it seems, that would be inappropriate.
My reasoning for this is set out in the section dealing with the procurement by the
HSE of Conal Devine & Associates. I am reinforced in my opinion as to the correct
interpretation and operation of the procurement rules in the NFR by Appendix A2.1
(quoted above) which states that “In exceptional circumstances, the sourcing
options relevant to the value thresholds above may not apply or may not apply
fully”. [Emphasis added]

3.2.63

In this instance, it seems to me that subject to compliance with the
technical/procedural rules, there was no reason not to invite quotes from a small
group of suppliers. If it could be done for the Desktop Review, I can see no reason
why it could not have been done for the Foster Care Inquiry.

3.2.64

If it is not appropriate to even have that minimum competitive process, there is
nonetheless a requirement to have a robust negotiated process unless that is
inappropriate in the particular circumstances. In this case it seems to me that there
is no evidence of compliance with even a minimum requirement of obtaining a
single quote before deciding upon a supplier. This is why the question of precisely
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when the decision by the HSE to commission Resilience Ireland is so important.
The documents disclose that this decision was in fact made by the HSE before
any costings were obtained.

3.2.65

I can see an argument for saying that the best and most appropriate way to
proceed was by way of a negotiation process with Resilience Ireland. On one view
that is what occurred and the HSE secured a reduction in the proposed daily rate.
However, in my opinion that would be a very superficial view of what occurred. It
is clear that it had been decided by the HSE by a date in January, 2014 that
Resilience Ireland would be commissioned (or had already been commissioned)
to conduct the Inquiry. References to this in the documents are not qualified in
any way to reflect that negotiations still had to occur. It is clear that it was
understood that Resilience Ireland would be conducting the Inquiry long before
the exchange of letters in March 2014. Indeed, Resilience Ireland were already
providing some of the services that would subsequently be included in the Terms
of Reference. Indeed, Ms. O sought Mr. AC’s approval to engage Resilience
Ireland a month before the exchange of letters in March 2014. In my view, the
documentation leads to the conclusion that Resilience Ireland were effectively
procured for the Foster Care Inquiry by the HSE before any negotiation on price
took place.

3.2.66

Even if that is not correct and the letters of the 6th March and 11th March, 2014 are
to be seen as the negotiation and, therefore, the process and occasion of
procurement, the HSE’s negotiating

position within that process was

fundamentally weakened by it allowing a situation to arise where it was clear to
the HSE and Resilience Ireland that a decision had been made that Resilience
Ireland were being engaged to conduct the Inquiry.
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3.2.67

Furthermore, there is no evidence in the documentation that some of the
“technical” requirements in the NFR’s were complied with. For example, there is
no evidence that “Appropriate and necessary procurement input and/or
technical/clinical input [was] obtained …” as required by Chapter 3 or that
professional procurement input was obtained, as required by section 2.10.4.
There is no evidence that the decision to not publicly advertise, which is permitted
in exceptional circumstances, was approved by the relevant specially delegated
Assistant National Director or that such approval was co-signed by the Head of
Procurement (paragraphs 3.4.4 and 3.4.5). Nor is there evidence that the Assistant
National Director and the Head of Recruitment gave approval to the use of the
Non EU Negotiated Procedure.

3.2.68

Thus, in light of the absence of any evidence in the documentation that any real
negotiation took place or that these procedures were complied with, it seems to
me that taking the procurement process for the Foster Care Inquiry in isolation and
as though it was a stand-alone process, it was not adequate to comply with the
relevant procurement rules.

3.2.69

However, the process cannot be taken in isolation in this way because the
engagement of Resilience Irelandby the HSE flowed directly from the fact that it
had successfully tendered for and conducted the Desktop Review. Indeed, this is
expressly cited by Ms. O in her file notes of the 4th March and 7th March, 2014. It
is also stated in the HSE’s observations on my draft Report. The procurement
process for the Desktop Review must, therefore, also be examined.
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3.2.70

The details of that is dealt with above. That process does appear to be adequate
to comply with the Rules. In my view, the circumstances were certainly such as
to justify not engaging in an open tender process and the HSE sought quotations
from three potential suppliers. In that respect the process was adequate to comply
with the relevant procurement rules. However, when one examines the procedure
adopted by the HSE in greater detail it becomes apparent that there were, in fact,
a number of inadequacies in the process.

3.2.71

Firstly, paragraphs 2.44 and 2.45 of the NFR’s provides inter alia:

“2.44

All potential suppliers must have equal access to information,

2.45.2 HSE staff must not give any real or perceived advantage to any potential
supplier.”

3.2.72

These precise rules did not apply at the time, only becoming operative at the time
the Desktop Review contract was being awarded to Resilience Ireland but the
earlier version of the NFRs reflected these provisions.

Furthermore,

those

provisions are reflected in general terms in the Department of Finance Guidelines
and simply reflect a general minimum standard for a competitive process run by a
public body that no potential supplier be treated favourably either deliberately or
inadvertently in a manner which would give an advantage or perceived advantage
to that supplier over other potential suppliers.

3.2.73

Mr. A and Mr. B both explained at interviews that they had been consulted and
possibly attended a meeting with Ms. O to advise her in relation to the
implementation of the Devine Report including the need for a further
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inquiry/investigation/review on a pro bono basis. The HSE confirmed that this
meeting took place. I must emphasise that there is no evidence that Mr.
B/Company H or Mr. A/Resilience Ireland derived any real advantage from this
as all three quotes for the Desktop process were close in amount. However, it
seems to me that these conversations prior to the competitive process in relation
to the very project for which they were subsequently invited to quote could
reasonably and readily be perceived as having given them an advantage.

3.2.74

Secondly, one of the matters that I am required to examine is “the adequacy of the
procurement procedures and process in order … to ensure the independence of
those carrying out the review”.

3.2.75

As will be appreciated from the above, Ms. O herself expressly recognised the
need for the inquiry to be independent and for there to be a high degree of
objectivity and independence. Presumably, this was because of the nature of the
subject matter and of the allegations.

3.2.76

I do not believe that there is any basis in the documentation for finding that the
party eventually engaged, Resilience Ireland, or any of its personnel, lacked
independence. However, I believe, on the basis of the documentation, that the
procurement process adopted by the HSE cannot be seen as having been
adequate to ensure the independence of those carrying out the Inquiry, that it
would reach the standard the HSE set for itself and, importantly, would be such as
to satisfy an objective observer that it was adequate to ensure independence.

3.2.77

I return to the point about there being no basis in the documentation to find that
Resilience Ireland lacked independence when dealing with the adequacy and
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appropriateness of the approach adopted and, in fact, find that Resilience Ireland
and its personnel appears from the documentation to have been completely
independent. However, in this section I am dealing with whether the procurement
process and procedure used by the HSE was adequate to ensure independence,
not whether it in fact achieved that. On the basis of the documentation, I cannot
conclude that it was.

3.2.78

The procurement process for the Desktop Review and, therefore, the Foster Care
Inquiry, started with the selection by the HSE of three parties to be invited to tender
for the contract. There is nothing in the documentation to show precisely how or
why these three parties in particular were selected to be invited. This absence in
itself arguably fails to meet the threshold of transparency required by the HSE
Procurement Policy and presents difficulties for any review of the process.

3.2.79

The effect of the selection of the particular three parties was that there was an
increased possibility that whichever supplier was ultimately selected would have
a conflict or could, at least, be perceived as having a conflict or lacking the degree
of independence identified by the HSE itself as being required. I shall explain this
by reference to each of the three potential suppliers in turn.

(i)

I have not inquired into the other person invited to quote but it is noteworthy
that his address is in the same county as the social work department which
placed Grace with the former foster parent and the same county as Grace’s
mother was from. There is a real possibility that this person could have
known some of the persons involved. Of course, this is always a possibility
in a small country but the likelihood is increased if the potential supplier is
from the same geographic area as many of the people involved in the
matter, the subject of the Inquiry. That is not to suggest that the other
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person invited to quote should have been disqualified from being invited to
quote by virtue of his address but simply that there was a heightened
possibility of a conflict.

(ii)

Company H (Mr. B) is based in Cork which reduces the risk of a direct
personal conflict somewhat. However, Mr. B had been Deputy CEO of the
Southern Health Board. There was, therefore, a heightened possibility that
he would know some of the relevant individuals. There was also a specific
point in relation to which Mr. B might have had a conflict. Mr. B informed
me at interview, without me asking, and for which I am grateful, that he was
previously a voluntary director on the board of a service provider in his own
county. This was a different county. He was paid no fees or expenses in
connection with this role. The service provider on whose board Mr. B
served was related to a relevant service provider in the relevant county but
was a separate entity with a separate board. Mr. B ceased to be a member
of that board in 2012, some twelve months prior to his engagement on this
project. I have not considered or determined whether there was a conflict
but it is clear that this gave rise to a possibility of such a conflict which
meant that there was a heightened possibility of Company H being
conflicted.

(iii)

The possible contracting of Mr. A carried with it a vulnerability to a
perception of a lack of independence.

The HSE informed me in its

observations that at the meeting of the 23rd October, 2013 at which Mr. A’s
and Mr. B’s advice was sought, they explored whether Mr. A’s previous
involvement in the case in giving advice and support as the assigned
member of the Serious Incident Management Team created any difficulty
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in relation to Mr. A being a member of the proposed Review Team. The
HSE, in its submission, states:

“[Mr. A] was asked whether he would have received information about the
findings and recommendations, whether he had attended any meetings or
heard the views of anyone in relation to the case. [Mr. A] confirmed that he
had not. [Mr. A] stated that his memory was that he passed the matter to HSE
South and advised [Ms.O] as to the type of person and the skill set required
of someone who might investigate the case. He said that he had done nothing
more. [Mr. A] was asked about his awareness of the matter. In response [Mr.
A] said that he was aware that a voluntary organisation was raising concerns
about a particular girl who had been in foster care. He said that this was one
of numerous cases which would have come into the Serious Incident
Management Team and had been passed to the local area to manage. [Mr.
A] was asked whether he would have been the recipient or the report or its
recommendations (sic). [Mr. A] stated that he would have got nothing. [Mr. A]
was asked whether he knew anything of the investigation of the allegations,
to which he replied, “no”. It was put to [Mr. A] that if an investigation was to
commence and if he were to be part of it then there would be a need to ensure
that there would be no concern about bias. [Mr. A] said that he had no
concerns in relation to the issue of bias. It was pointed out to [Mr. A] that it
would be in his own best interests to highlight any concerns in this regard.
[Mr. A] had no concerns.

Clearly, the HSE took appropriate steps to inquire into whether or not any
concern would arise in relation to [Mr.A’s] earlier advisor role as a member of
the Serious Incident Management Team. From the questions that were posed
and the responses received from [Mr. A], the HSE had no reason to believe
there would be any concern regarding [Mr.A’s] involvement in any further
investigation that would ensue. It was clear at that stage, from the discussion

246

that was had at this meeting, that had [Mr. A] believed his earlier involvement
as an advisor would have in any way compromised a future investigation, this
was the opportunity to indicate such concern. No such concern was voiced
by [Mr. A] and the HSE had no reason to believe that the limited scope of his
earlier role, as a Serious Incident Management Team member on large
number of investigations, would in any way call into question the integrity of
a future investigation.......

(iv)

It was entirely appropriate and commendable for the HSE to explore these
issues with Mr. A. However, the procurement process is the responsibility
of the HSE, as procurer, and it seems to me from this account that there
was an over-reliance by the HSE on Mr. A’s responses and his memory of
his involvement, particularly where Mr. A had been retired from the HSE
for three years at that stage and, I understand, did not have access to the
relevant files, and was involved in many cases whilst a member of the
Serious Incident Management Team The HSE knew or ought to have
known of the extent and nature of Mr. A’s role both because Ms. O had
also been involved at the time and because the HSE’s own documents
indicated the nature and extent of his involvement54.

(v)

I readily accept that the documents disclose that Mr A’s role, as a member
of the Serious Incident Management Team, was limited to advising and
supporting the HSE managers to manage the situation and to establish an
Inquiry. However, within those parameters, he had been very centrally

54

The extent, level and nature of Mr. A’s role as a member of the SIMT as contained in the HSE’s own
documents is set out in the Devine Inquiry chapter of this Report. In addition, the documents that were
provided to me by the HSE at the very end of this process contain, inter alia, an email of the 1st November,
2010 from Mr. Conal Devine to Ms. O which is copied to the members of the Inquiry Team and Mr. A by which
Mr. Devine provides the recipients with, inter alia, “Preliminary Findings re Key Care and Service Delivery Issue
(Discussion Document Only)”.
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involved in supporting Ms.O in making decisions about the investigation of
the Protected Disclosures in 2009 and 2010. This involvement is outlined
in the section dealing with the Devine Report, and included assisting, albeit
along with several other people, in such fundamental matters as the
drafting of the Terms of Reference for the Devine Inquiry and selecting the
Chair of the Devine Inquiry and the members of the Team.

(vi)

These were matters within the knowledge of the HSE so it could make its
own decisions in respect of any likelihood of a perception of bias or conflict
rather than solely relying on Mr.A’s views. Similarly, the documents which
illustrate his involvement are HSE documents and must therefore be
considered as being within the HSE’s knowledge and the volume is
therefore known to the HSE. In those circumstances, while the HSE was
absolutely correct to explore the matters with Mr. A, it was not sufficient for
it to simply rely on his view.

(vii)

It has been contended to me that Mr A’’s involvement in the establishment
of the Devine Inquiry in itself means that his/Resilience Ireland’s
engagement by the HSE was inappropriate. I am not prepared to go that
far because I do not believe that such a conclusion is warranted on the
evidence. It has also been contended to me that Resilience Ireland’s
engagement by the HSE was inappropriate because Mr. A had such a long
history in the health boards and the HSE, particularly in the South. In my
view this does not automatically disqualify Resilience Ireland or Mr. A,
particularly where Mr. A, I understand, had no operational responsibility for
the relevant services or individuals and no involvement in Grace’s or
related cases, but it does mean that at the time of his selection by the HSE
to be invited to quote for the contract, there was a heightened potential for
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a conflict and, if selected, there was a vulnerability of a reasonable,
objective observer perceiving that he lacked the independence required.
As discussed below, in fact, the documentation discloses that Mr. A acted
with independence of mind and in the interests of conducting the project in
a careful and diligent fashion.

3.2.80

Thus, the procurement process adopted by the HSE for the Desktop Review which
led to the procurement by the HSE of Resilience Ireland for the Foster Care Inquiry
Report led to a situation whereby the HSE invited three entities to quote for the
contract, all of whom had a heightened potential to have a conflict and some of
whom could reasonably be perceived as lacking in independence, even if that
perception was misplaced.

In my view, the process and procedures of

procurement were not, therefore, adequate to ensure independence.

3.2.81

In summary, what is disclosed by the documentation is that there is a lack of
evidence of compliance by the HSE with the relevant procurement rules which
disables me from finding that the processes and procedures were adequate to
comply with those rules; the HSE effectively, or in fact, engaged Resilience Ireland
for the Foster Care Inquiry before there was any meaningful discussion in relation
to price. This, at the very least, means that the HSE was in a poor negotiating
position and means that I cannot conclude that the processes and procedures
were adequate to ensure that the best price was obtained. The procurement
process and procedure for the Desktop Review and, therefore, the Foster Care
Inquiry Report, meant that 3 entities, all of whom had a heightened risk of conflict
or perceived conflict, were invited to quote by the HSE and I cannot conclude that
this was adequate to ensure the independence of the party conducting the review.
Of course, the HSE also had to have regard to the necessary expertise in
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procuring a party to carry out the project. Mr. I in his submission on my draft Report
submitted that “there were very specific requirements and the Resilience Team
had available the unique background required as referenced above i.e. expertise
in conducting serious incidents reviews & investigations, knowledge of social care
services, child protection knowledge and expertise as well as knowledge and
experience of safeguarding practice.” I deal below with the composition of the
Resilience Team and it seems to me that it had available to it or could obtain the
necessary expertise to carry out the proposed work and therefore the procurement
process was adequate to ensure that the necessary expertise was secured.

3.3

THE APPROPRIATENESS OF THE DURATION OF TIME

3.3.1

The Terms of Reference for the Foster Care Inquiry did not fix any timescale for
the completion of the Inquiry. The Report was delivered in March, 2015, twelve
months after the Inquiry’s commencement. Of course, it is understandable that all
parties would be anxious to obtain the Report as quickly as possible and, in the
circumstances, there was a significant public interest imperative in the matters
being concluded expeditiously. However, I am satisfied that 12 months was not an
unreasonable or an inappropriate time scale in all of the circumstances,
particularly given the nature of any non-statutory inquiry and some of the
complexities arising from some of the service users’ disabilities and arising from
the fact that the Gardaí were investigating matters at the same time, all of which
necessitated certain steps being taken by the Foster Care Inquiry Team, which
are outlined below. It is likely that the Report could probably have been delivered
in a somewhat shorter time if Resilience Ireland had not been asked by the HSE
to report on a number of other matters but I do not think that the time that might
have been saved if matters had been structured differently and Resilience Ireland
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had not been asked to report on these matters is also enough to render
inappropriate the amount of time that the Foster Care Inquiry took.

3.3.2

A useful general description of the steps that had to be taken by the Foster Care
Inquiry Team is contained in “Background Doc to Support Briefing for Department
of Health 9th October 2014” and in a “Briefing Document for the Oireachtas
Committee on Health and Children”. While these were obviously prepared by the
Foster Care Inquiry Team or by the HSE on the basis of information provided by
the Team, there is no reason to doubt their accuracy. Indeed, they are steps which
one would expect to have been taken in an Inquiry of this nature and they provide
a useful framework within which to examine the time scale involved in the
completion of the Review. Those steps included:



Locate and review all HSE files on Service Users identified by the Review Team



Obtain and review all relevant child and disability care files in Tusla and
voluntary agencies



Develop a specific contact protocol taking into account the level and type of
disabilities involved in each particular case



Establishment of formal liaison arrangements with An Garda Síochána
(agreement was that An Garda Síochána would conduct the first interview with
the families).



Complete Interviews with Families
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3.3.3



Agree record of Interviews with Families



Complete Interviews with Clients]

I do not propose to consider each of these steps in detail because I do not consider
it necessary to do so to conclude that 12 months is not an inappropriate timescale.
However, I do provide some detail as I think it may be helpful for an understanding
of the work of the Inquiry. I also do so because the manner in which some of these
steps were dealt with may also be relevant to the question of the adequacy,
appropriateness and perceived independence of the Inquiry.

3.3.4

Of course, some of these steps could be and were taken at the same time. For
example, the location and review of files could proceed at the same time as the
Team were developing the contact protocol.

Liaison with An Garda Síochána

3.3.5

There was clearly ongoing contact between the HSE and An Garda Síochána in
which members of the Inquiry Team were centrally involved. For example, on the
27th March, 2014, Ms. O wrote to the relevant Superintendent in relation to a
meeting arranged for the 1st April 2014, the purpose of which was stated to be “to
ensure that all relevant information available to the HSE is provided to Gardaí in
the context of the known investigation which you are currently undertaking in the
context of a foster care family in [named location].”.
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3.3.6

I have been provided with the minutes of this meeting which record the attendance
as having been Ms. O, Mr. A, Mr.B, Ms. X
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, a Garda Inspector and a Garda

Sergeant.

3.3.7

On a teleconference on the 23rd May 2014, it was also noted that there had been
a meeting with the relevant Garda Superintendent and that they had agreed a
protocol and that the Gardaí had 3 members working full time on the case.

3.3.8

A meeting of the 5th June recorded that matters were progressing with the Gardaí
in respect of 43 files and that the Gardaí were interviewing the service user and
next of kin and would notify the HSE after each patient contact had occurred.

3.3.9

The minutes of a teleconference of the 27th June, 2014 involving Mr. I, Ms. O, Ms.
AD, the Assistant in Ms. O’s office, Ms. X, Mr. B and Mr. A record that:

“The contact process began in June in association with An Garda Síochána process
and on the basis of a formal Contact Protocol drawn up by the Health Service
Executive56 for such circumstances.

The Gardaí commenced contact with 43 families identified by the HSE in the [named
county] File Review in May 2014 and has been liaising with the HSE to advise when it
is appropriate for its Clinical Team to make contact with the families and service users
involved.”

3.3.10

The documentation evidences that when the Team came across a matter of
concern which under normal circumstances should or would be notified to the
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Ms. X, Mr. B and Mr. A were members of the Foster Care Inquiry Team..
This was in fact drawn up by the Foster Care Inquiry Team, albeit on the basis of a version that the HSE
already had
56
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Gardaí, the Team would prepare a formal notification and this would be sent by
the HSE staff members of the Team to An Garda Siochána. Mr. I stated in a
number of documents leading up to the establishment of the Inquiry and of the
Team that it was necessary for one member of the Team to be a HSE employee.
I did not fully understand the insistence on this requirement but I presumed the
need to complete these notifications was one of the reasons. This was confirmed
by Mr. I in his observations on my draft Report.

3.3.11

The documentation also records that the Clinical Team had visited 13 families by
the 26th June and was aiming to complete its current programme of visits by midJuly, subject to contact from the Gardaí.

Locate and Review HSE Files

3.3.12

As will be appreciated, the Inquiry Team was dependent on the cooperation of the
HSE to obtain copies of files. It had no powers of compellability. This was
expressly recognised by paragraph 2 of the Terms of Reference which provides:

“The Review Team will be given copies of HSE files relating to social work, disabilities
and otherwise connected to the matter and such other relevant documentation as may
be identified and considered relevant by the Review Team.”

3.3.13

The lack of powers of compellability undoubtedly make the work of any nonstatutory inquiry more challenging. This is not necessarily because of any lack of
cooperation but simply because such inquiries cannot impose enforceable
deadlines etc. by which parties must comply with requests for information and
documentation.
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3.3.14

The approach taken in the Foster Care Inquiry due to the phrasing of the Terms
of Reference was to leave the job of securing all relevant files to HSE line
management in the first instance, i.e. if the Inquiry Team wanted documents they
requested same from HSE officials such as Ms. O and she then used the HSE
line management structures to obtain those documents.

3.3.15

However, it is clear from the documentation that the Inquiry Team became
involved in assisting and advising HSE management in how to obtain material from
HSE employees. In fact, it was confirmed by Mr. A and Mr. B that on many
occasions they drafted the letters to be sent by HSE management.

The

documents show that a considerable amount of time and energy seems to have
been spent by the Team or members of it in advising HSE management on human
resource issues arising from requests for information. This is relevant to the
question of the adequacy or appropriateness of the approach adopted in the
Inquiry but it is also directly relevant to the question of the appropriateness of the
duration of time that it took to complete the review for two reasons: (i) because
the Inquiry Team was dependent on the HSE to provide the necessary
documentation, if there was a delay in the HSE doing so, then the work of the
Inquiry Team would be delayed; and (ii) if the Inquiry Team had to become
involved in personnel issues and advising the HSE in relation to them, this would
take time that could be spent on other matters. This is illustrated most clearly by
the efforts that were made to establish the position in relation to what records were
held by other HSE areas.

(i)

On a teleconference of the 18th July, 2014 the question of establishing
whether there were any records in relation to placements originating in
other areas of the relevant Health Board was discussed and it was
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recorded that formal certification had been requested from two relevant
General Managers and for them “to establish through formal interviews and
reports from all senior managers that they have undertaken a search of all
available records and information to establish if there is any information
available concerning the placement of any person with the former foster
family.” This appears to have related to letters that Ms. O had sent to two
separate General Managers, on the 11th July, 2014 in which she wrote:

“...I am writing to you as General Manager to outline the requirement for you
to establish through formal interviews and reports from all relevant Senior
Managers/Heads of Discipline and any other relevant person that they have
undertaken a search of available records and information and spoken with
relevant personnel within the HSE in order to establish if there is any
information available concerning the placement of any person with the [former
foster family].

You will be required to confirm to me details of the process and any resulting
information. Please note you need to obtain a signed report from each
relevant manager/person outlining the details of the process undertaken and
the outcome of the process. If difficulties are identified you need to resolve
these and document how you have addressed same.....”

A form for completion by the General Manager was attached.

(ii)

Mr. W, one of the General Managers, replied on the 17th July, 2014, stating,
inter alia:
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“I wish to advise that I am not in a position to sign the attached confirmation
as written. I am not in a position to say for definite that no records exist in my
administrative area regarding placements with the [former foster family] for
period 1979-2009. I can only say that to the best of my knowledge, no records
exist, other than those submitted to Review Team over recent months from
information available through Boarding Out Registers etc. As you know I was
not in post for the period 1979-2009.

With regard to process re this request, I attach correspondence issued to [Mr.
N], Social Worker Team Leader, [named county], [Ms. V.] Coordinator
Disability Services,[nNamed county], [named] A/Social Worker Team Leader,
[named county] and [Ms. Y] Coordinator Disability Services [named county].
I also attach relevant responses.”

(iii)

Ms. O’s office passed this response to Mr. A, Mr. B and Ms. X (members
of the Inquiry Team) by email of the 24th July, 2014.

(iv)

There is a draft reply to this General Manager, which appears likely to have
been drafted by the Inquiry Team, questioning why he could not fill out the
template reply and asking him to review the matter and to complete the
template.

(v)

This also became on ongoing issue for a period of time with Mr. AE,
Operations Manager, [named region] and the Inquiry Team appear to have
been directly and actively involved. He replied to Ms O’s request of the 11th
July, 2014 on the 18th July and stated:

“....I have read the content and noted what is being asked of me. Having done
so I have concluded that what is being asked of me is both impossible and
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unreasonable. I therefore will not be carrying out the exercise as detailed in
your correspondence. Note I have already been involved in this matter
previously and provided a written response in regard to same.

I am concerned in regard to the nature and content of your correspondence
and the onus it is putting on me as an individual in regard to delivering what
is obviously impossible. If this matter continues to be pursued in a similar
fashion I will need to seek access to legal advice in regard to the content of
the letter of 11th July 2014 in terms of its deliverability and also its potential
implications to myself.”

(vi)

Ms. X of the Inquiry Team subsequently wrote to him on 18th July 2014
giving him a list of clients with addresses in his area who had been
identified as having had placements and suggesting that there might be
files held in his area of responsibility. Mr. AE replied to Ms. X at 9:26 on
the 6th August and stated that he had advised his position in relation to
same to Ms. O.

(vii)

Ms. X also wrote by letter of the 22nd August, 2014 identifying disability
agencies in his area that were most likely to have been involved in
placements and asking him to advise of any other agency in his area to
whom an inquiry might usefully be sent. A similar letter was sent to other
General Managers including Mr. W. Mr. AE replied on the 22nd August to
say that he did not believe that it would be appropriate for him to make a
subjective call on this and that he would forward a full list of agencies and
a description of the services they provide. This correspondence was
followed up by Ms. O’s office on the 29th August, 2014 who indicated that
she expected him “to examine the matter appropriately and let [her] have
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a report by Wednesday 3rd September 2014.” Mr. AE reiterated this
position in a replying email of the 1st September and expressed the opinion
that “all [agencies] be asked if a comprehensive response is required and
no stone is to be left unturned”...

(viii)

The documentation includes a draft reply to Mr. AE of the 28th August 2014
which appears to have been written by the Inquiry Team.

(ix)

A reply was sent on the 1st September and explained and clarified what
was required including:

“.....What I am therefore asking is that you would carry out my request to the
best of your abilities and those of your staff, identifying as best you can using
all diligent efforts any placements with the [former foster family] within your
geographical and service areas.....”

(x)

Mr. AE wrote to Ms. O on the 10th September thanking her for her letter of
the 1st September and that on the basis of her correspondence he would
advise staff to carry out the necessary searches and interviews.

(xi)

An email of 17th September 2014 provided to me by Mr. AE in response to
my draft Report, was sent by Mr. AE’s office on behalf of Mr. AE to Ms. X
and refers to a conversation with herself and Mr. B regarding agencies
that might usefully be contacted in regard to placements with the former
foster family. A list of such agencies is included in that email.

(xii)

On the 21st October, 2014 Ms. X emailed Ms. O in relation to the nonreceipt of a comprehensive response from either of the managers and
informed Ms. O that:
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“...The Review Team wishes to advise...that it plans to close this part of the
process on 31st October 2014. It will be reflected in the report that the Review
Team has reviewed all of the material provided however other material may
become available at a later date.”

(xiii)

Ms. O then sent a reminder to Mr. AE on the 24th October and Mr. AE
informed her on the 7th November that the work was ongoing. Ms. O
informed him on the same day that the Inquiry Team had advised that it
was planning to close that part of the process on the 31st October and she
sought an indicative date of submission of the report on the outcome of the
search.

(xiv)

It is clear from the documentation provided to me by Mr. AE by way of
observations on my draft Report that between mid-September and
October/November efforts were being made by his office to comply with
Ms. O’s request. By email dated 12th November on behalf of Mr. AE his
office attached “correspondence and declarations for the attention of the
Area Manager outlining the outcome of searches of the HSE’s records to
ascertain if any placements were made with the [former foster family] over
the period 1979-2009’ with original documentation to follow by post”.

Develop Specific Contact Protocol

3.3.16

The Inquiry Team developed a Contact Protocol in light of the particular factors in
relation to the client group. The Contact Protocol includes a section on Context
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which in summary terms sets out the background and then sets out Approach and
Process which include:

“Approach
.......In the present context, indirect contact strategies such as through public notices
(in the first instance) is not the most appropriate approach. Such strategies may raise
considerable concern without engaging successfully with the relevant persons.

As it is possible to identify people who have been subject to placements, it is the
considered view that the most appropriate approach is to engage directly and
sensitively on an individual basis. Consideration will be given in each case as to the
most appropriate approach to each individual and family. Experience will inform an
ongoing review of this approach and other strategies may become appropriate.

Process
Best professional practice is that if a reasonable suspicion for concern exists, for
example the client has had contact with a person who has abused others, then the
person should be approached in order to clarify if he/she has had an abusive
experience. The primary purpose is to identify and address the needs of the person
and their families.

Decision making regarding the approach to this particular client group is complicated
by both the existence of an intellectual disability, and the need to engage with parents
and guardians of adults. In this context the approach and process of engagement must
be informed by as much information as is possible regarding current functioning and
supports. It may be appropriate for example to work collaboratively with a clinician/key
worker who is familiar to the person.
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While the intent is to contact all persons who were in a placement with the former foster
family, as noted above, individual decisions must be informed by any indications that
such contact may have an adverse impact as the particular time

Priority engagement will occur with persons where the available information gives
specific cause for concern.

The Clinical Team tasked with contacting persons involved has a gender mix, and has
relevant professional qualifications and/or a background in the areas of disability and
child protection.

One of the persons making direct contact is a HSE staff member, and will take
responsibility for ensuring that any necessary statutory notifications take place.

Stages in process for Clinical Team



Identification of Client, including home address and care arrangements



Documentation of reason for concern.



Assessment of information on personal history, and current position/placement.



Current involvement of any professional services or professionals.



Assessment of legal status. (For example Wardship)



Consideration of family position, including nature of contact and relationship.



Consideration of degree of disability and potential impact on cognitive and
communication skills.



Decision regarding confidentiality, to inform contact with persons/services other
than the Client e.g. a key worker could be used to facilitate the Clinical Team
meeting with the Service User and or their family.



Decision re approach to contact will be based on an assessment of the available
information including direct contact as appropriate with service providers. The
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decision regarding the approach to be made in each situation will be overseen by
Resilience Ireland on behalf of the HSE.


Arrangements for follow up support and contact.



Report which identifies responsibilities and needs.

Making Contact

If a decision is made to initiate contact the following actions may occur:

1. First this decision to contact will be recorded formally and include that specific
consideration has been given to any potential adverse impact for the service user
and or their family.
2. Initial contact, in respect of persons with significant intellectual disability, will
ordinarily be made to the next of kin.
3. Initial contact may also be with a key worker/clinician if the adult is in services. This
can be initiated via a telephone call followed by a preparatory meeting. The context
for the contact will be outlined.
4. For an adult not involved in any service, consideration may be given to contact with
a carer to explain the review process and arrange a meeting.
5. All telephone calls will be followed up by a letter confirming as much as possible
the content of the conversation.
6. The service user and or family should be met at a location of their choosing. They
should be advised that they can have someone with them if they so wish.
7. Particular attention will be paid to ensuring that appropriate language and forms of
communication are utilised to maximise the engagement with service users.

8. The meeting with families should follow the agreed statement of Introduction to
Families format (see below).”

3.3.17

As indicated in the body of the Contact Protocol, a template Introductory Statement
was appended to the Protocol.
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3.3.18

I have also seen a “Guidance Note for the Clinical Team” which states, inter alia:

“The clinical personnel engaged to assist with the overall management of the issues
arising in respect of the disability review and specifically tasked with direct engagement
with the individuals and their families are part of the overall response to this complex
matter.
This response is commissioned by the HSE, and delivered by Resilience Ireland in
partnership with the HSE.
Based on an assessment of the available information, including direct contact as
appropriate with current service providers, the clinical them (sic) will form a view in
respect of each person and their family with regard to the decision regarding direct
contact is initiated. This will be formally recorded. Specific consideration will be given
to any potential adverse impact.
The decision regarding the approach in respect of each situation will be approved by
Resilience Ireland and subject only to being reviewed by the HSE.... ”

3.3.19

During a teleconference on the 2nd May, 2014 involving Mr. I, Ms. O, Ms. X, Ms.
AD, Mr. B and Mr. A, it was noted that a Contact Protocol and Procedure had
been devised by Resilience Ireland with legal assistance.

Locate and Review Voluntary Agencies and Tusla Files

3.3.20

Ms. O wrote to a service provider who was known to have placed individuals with
the former foster family on the 24th March, 2014. She subsequently also wrote to
service providers who may have placed individuals with the former foster family in
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June and July, 2014. I understand these letters to have been at the suggestion or
request of the Inquiry Team and were possibly drafted by the Inquiry Team. I have
not seen any specific document to this effect but it was acknowledged by Mr. A
and Mr. B at interview that the Team did in fact direct the HSE as to what
documents should be sought and on occasions drafted the necessary letters.

3.3.21

Ms. O wrote to a service provider who was known to have placed individuals with
the former foster family as follows:

“The HSE has engaged a company known as Resilience Ireland Limited to review
placements of children and adults who were placed with the former foster family over
a number of years. The purpose of the review is to assist the HSE, which is also
reviewing its own files, in order to ascertain the fullest possible picture of all such
placements.

The Review Team will write to you in due course and I would be grateful if you would
please provide full cooperation to them in their work and provide any information and
documents in your possession regarding such placements to include:

1. Names and addresses of any child or adult who spent time with the former foster
family;

2. Information regarding who arranged the placement to include:

(a) The HSE/Former Health Board; or

(b) A private family; or

(c) Any other disability organisation/body.
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3. The time any such child or adult spent with you during any such placement and
how often such individuals were placed with the former foster family

The names of the Review Team members who will be making contact with you from
Resilience Ireland are:

[Mr. A]; and [Mr. B]
I would be grateful if you would please acknowledge receipt of my letter to you of
today’s date and confirm that, as a service provider to the HSE, you will cooperate with
the Review Team when contacted by them.”

3.3.22

That service provider replied by letter of the 10th April, 2014 to confirm that they
would cooperate.

3.3.23

Ms. X, on behalf of the Foster Care Inquiry Team, emailed that service provider
on the 22nd April, 2014, referred to an earlier telephone conversation, and asked
whether the agency had files in relation to several named individuals. The agency
replied the same day to confirm that they had files in relation to each of the named
individuals. A similar request was made in relation to another list of names in an
email of the 28th April. Confirmation was also sought that it would be in order for
Mr. AB and another person (who were described as being Resilience Ireland and
HSE respectively) to visit the following morning and later that week to review files
and the service provider confirmed that same was in order and that the files were
ready for them. Ms. X subsequently asked the service provider on the 2nd May,
2014 if there were any additional names that the Foster Care Inquiry Team should
be aware of who had placements with the former foster family and a few days later
the service provider provided a summary of the information that the agency had in
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relation to breaks which should allow the Team to see if there is anyone missing.
On the 13th May, 2014, Ms. X asked whether it was acceptable for Mr. AB to finish
reviewing files the following Thursday and then on the 16th May provided a list of
files that were required for Tuesday.

3.3.24

As referred to above, Ms. O also wrote to a number of other Service Providers
who had been identified as having possibly placed individuals with the former
foster parents including the Service Provider by whom Ms. D and Ms. E were and
are employed and a number of others on the 30th June, 2014 or the 8th July, 2014,
seeking information in the following terms:

“The HSE is undertaking a review of foster care, holiday/summer break schemes and
respite care placements with host families involving children/adults with disabilities in
the South East Region during the period 1979 to 2010. I do not require information
regarding children/adults returning to their own families for any such periods.

I am asking relevant agencies in the region to review all records of such placements of
children/adults in any foster care, holiday/summer break schemes or respite care
arrangements outside of the direct service provision of the agency for this relevant
period.

I appreciate that this is a significant period of time but it is envisaged that the numbers
involved will be small and it may also be the case that your agency has no history of
any such placements outside its direct provision of services. If that is the case it will
suffice for a response letter confirming that no such placements were made or arranged
by the agency – Response Template 1 attached.

If placements were made you should confirm same on Response Template 1 and
complete details regarding placements on Response Template 2 attached …
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I would appreciate a response by .......”

3.3.25

As will be noted, this letter was written in very general terms and did not disclose
the focus of the Inquiry. It simply described its purpose as being “a review of foster
care, holiday/summer break schemes and respite care placements with host
families involving children/adults with disabilities in the South East Region during
the period 1979-2010.” It has been explained to me that the Inquiry Team was
given legal advice that they should not disclose the specific focus of the Inquiry or
that the request was based on particular allegations because it would cause
possibly unnecessary concerns

for service users’ families but also that the

communication of the fact that allegations of a particular nature had been made
would be extremely prejudicial to the individual(s) against whom the unproven
allegations had been made and could expose the Inquiry Team to liability. I do
not express a view on the question of liability as it is not my place or role to do so
but there is certainly no doubt that the communication of the making of allegations
of this nature would have been very prejudicial to the subject of the allegations
and possibly have an adverse impact on a Garda investigation and that
considerations such as the fact that the process was non-statutory in nature and,
therefore, did not benefit from the immunities and privileges enjoyed by a statutory
inquiry and Commission of Investigation in relation to liability for such matters as
defamation were legitimate matters to take into account when sending this letter.
There was, therefore, good reason for the letter to be in general terms. Mr. I, in his
submission on my draft Report also made the point that “Issues always arise for
the HSE in ensuring full compliance with data protection legislation when dealing
with such inquiries, similarly, challenges can arise, in relation to the extent to which
the HSE is in a position to communicate “allegations which have not been
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substantiated”. These challenges of course are significantly heightened in
circumstances where An Garda Síochána are undertaking formal investigations.”
Unfortunately, the effect of the letter being written in this way was that there was
no way for a recipient of the letter to have known that the HSE was investigating
one particular foster placement, unless the recipient agency was in possession of
other information also. This meant, unfortunately, that parties did not understand
from the letter that an Inquiry into the particular foster home had been established
and the documents indicate that a particular party objected to not having been
told. As a result, there were ensuing difficulties and tension about this between
that party and the Inquiry Team. It should be noted that this party in fact did have
some relevant background information.

3.3.26

The letter, which came from Ms. O, directed recipients with any queries to Ms. X
of the Inquiry Team but did not inform them of the existence of the Foster Care
Inquiry Team or the involvement of Resilience Ireland.

3.3.27

A reminder in relation to this was sent by Ms. X on the 6th August, 2014 to two of
the service providers. There is no reference in this letter to her being part of the
Resilience Ireland Team. The letter appears as though it is simply from the HSE.

3.3.28

One of the other service providers to whom this letter was sent on the 30th June
replied by email of the 11th July, 2014 attaching the requested information. Further
information was sought by Ms. X during August and September and was provided
promptly. This service provider facilitated a visit by Mr. AB and Ms. Z, members of
the Inquiry Team, to review files in November, 2014. Any slight delay in dealing
with correspondence was the Team’s and Ms. Z said in her comments and
observations to me that some of this period “fell during prime holiday period
making it difficult to co-ordinate diaries”. The service provider gave the list of their
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clients who were placed with the former foster family on the 19th August, 2014.
There was then some further contact and the Team advised by email of the 28th
October, 2014 that Mr. AB and Ms. Z would be visiting on the 4th November,
2014.

3.3.29

There appears to have been telephone contact with another one of the service
providers to whom a letter was sent on the 30th June 2014 but a written response
does not appear to have been provided. A reminder was sent by Ms. X, pp’d by
Ms. Z on the 19th November, 2014. It is not clear from the papers whether the
information was provided and, if so, when it was provided.

3.3.30

Members of the Foster Care Inquiry Team (Mr.B , Mr. AB and Ms. Z) met with the
service provider/disability agency who was known to have placed individuals in
this placement on the 17th September after a short period of correspondence about
the nature and scope of the meeting. It appears from an email of the 30th
September, 2014 that it was agreed at the meeting that the service provider would
“provide the HSE with a copy of additional……. files regarding the operation of the
Holiday Placement Scheme.”

3.3.31

One of the other service providers to whom Ms. O had written on the 30th June
reverted to that letter to say that they did not avail of formal host respite but had
their own internal arrangements. Another service provider had given similar
information. This led to separate sets of correspondence with the two service
providers over approximately 6 – 8 weeks. Ultimately the information that was
given was passed on to Ms. O by the Inquiry Team on the 21st October, 2014 with
a recommendation that the HSE consider “the information contained regarding
arrangements in place with both agencies. This information needs to be evaluated
to identify any concerns or responsibilities arising.”
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3.3.32

It is not clear whether these letters seeking assurances were sent on the initiative
of Mr. W or the Inquiry Team but at the very least it ultimately led to Mr. W
forwarding the correspondence to Ms. Z of the Review Team. Ms. replied,
presumably on behalf of the Inquiry Team, giving Mr. W advice as to what steps
he should take and what further information he should seek.

3.3.33

On the 11th July, 2014 Ms. O wrote to Tusla asking for a review of the relevant
statutory records e.g. Boarding Out Registers. By reply, Tusla informed Ms. O that
a thorough search of their files had been conducted on the 17th December, 2013
and 13th February, 2014 (presumably in the context of the Desktop Review) and
that further checks were carried out on the 8th May, 2014 and the 9th May, 2014,
all at the request of Ms. X, and that all files located were provided to Ms. X

3.3.34

During late March, 2014 into June 2014 Ms. O had correspondence with the United
Kingdom authorities and [the former foster mother] about obtaining information/
documentation in relation to the former foster mother from the UK authorities.

3.3.35

Then in June and July 2014, Ms. O requested information in relation to the former
foster mother from a statutory agency in the United Kingdom. She sent a reminder
on the 10th September and the agency reverted to say that they should be in a
position to reply by the 14th October, 2014. They, in fact, replied on the 2nd October
to inform Ms. O that they had no record of the former foster mother as having been
registered with the agency.

3.3.36

There is further consideration of the work that was done by the Inquiry Team,
including in relation to some of these specific steps, in the following section dealing
with the appropriateness and adequacy of the approach of the Inquiry. I am
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satisfied that when account is taken of the steps set out above and the work that
was actually done, the time scale of 12 months was not inappropriate.

3.4

APPROPRIATENESS AND ADEQUACY OF THE APPROACH

3.4.1

One cannot assess the adequacy or appropriateness of an approach adopted in
and to a process without establishing what the purpose and nature of the process
was intended to be. I have touched on this in the section dealing with the Devine
Report: a relevant consideration is whether the process is solely an internal one
for the purpose of providing learning for the HSE or whether it is also intended to
address public interest concerns.

3.4.2

There are three principal sources of information as to what the purpose and nature
of the Foster Care Inquiry was: the Terms of Reference themselves; and the
statements of the HSE personnel contained in emails, letters, briefing notes and
the surround circumstances.

Purpose of the Foster Care Inquiry

3.4.3

Ms. O described the intended purpose of the Foster Care Inquiry in a briefing note
to Mr. I of the 14th October, 2014:

“The primary purpose of the HSE review is to engage directly the service users involved
and their families to determine if they have any current needs arising from any possible
adverse experiences during placement.”
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3.4.4

Mr. I later said in a letter of the 12th December 2014 to an Assistant Secretary in
the Department of Health that:

“Arising from the Devine Report the HSE decided that all placements with Foster Family
X should be reviewed. The HSE decided that it was necessary to undertake a review
to clarify the facts relating to the care received by all service users who are or have
ever been in receipt of care, including residential care, respite care and otherwise from
Foster family X, to include clarifying to the extent possible any concerns arising in
respect of the care that was received and the knowledge and response to those
concerns by any relevant party. That process might also require an identification of any
actions required currently arising from these concerns and in that regard and process
to contact those service users to ensure their needs have been addressed .”

3.4.5

Ms. O said, in a detailed update to Mr. I in January 2015 that:

“Arising from the above Desktop Review received by the HSE in February 2014, the
HSE determines the requirement for an Inquiry to review all identified placements and
to address of (sic) other associated issues arising from the Conal Devine Report. As
a result Resilience Ireland was requested to undertake their Review in collaboration
with HSE Disability Personnel from outside the [named county] area. The priority
identified was to make direct contact with the families and service users who had
contact with the foster family involved …
The primary purpose of the engagement process with families and service users is to
determine the current needs arising from any adverse experiences during placements.
The welfare of the individuals and their families is the paramount consideration and the
primary focus of the approach taken.......The enquiry team has communicated to the
HSE Disability Service regarding current support needs in respect of four families. ”
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3.4.6

In a letter to An Garda Síochána, it was stated:
“As you may be aware, in early 2014, the HSE engaged Resilience Ireland to carry out
a review for the purpose of clarifying the facts relating to the care received by all service
users who are or have ever been in receipt of care, including residential care respite
care and otherwise from [the former foster family]….”

3.4.7

Mr. I provided a briefing for the Oireachtas Committee on Health and Children in
which the passage quoted above from Ms. O’s update to him of January 2015 was
replicated.

3.4.8

The Terms of Reference are the primary source from which to identify the intended
nature and purpose of the Inquiry. They provide, inter alia:

“1.2

The Review Team will:

(a) Identify all persons who have ever been, or are, in receipt of care, by way of
residential placement, respite care or otherwise (“placement”) from Foster
Family X (name and location anonymised).

(b) Identify the dates of any such placement and duration.

(c) Identify the placing body or person responsible for arranging the placement.

1.3

The Review Team will review the files of all service users identified at 1.2 above

(such files to be sourced and provided by the HSE or other relevant bodies as agreed
with the HSE), and, to the extent possible from a file review and interviews with relevant
persons, identify any historic or related safety, care and welfare concerns arising, which
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require to be addressed now by the HSE in the best interests of any service user
involved”.

3.4.9

While the nature and purpose of the Inquiry are described in different terms in the
Terms of Reference to those other statements by the HSE people, it seems to me
that the only real difference in substance is the one contained in the statement in
Mr. I’s letter to the Assistant Secretary of the Department of Health that the review
was to include clarifying to the extent possible “the knowledge and response to
those concerns by any relevant party.” This was not included therefore in the
Terms of Reference. Thus the purpose of the Inquiry was two-fold:

(i)

Identify whether there were any historic concerns or evidence of adverse
experience in relation to each service user arising from their placement
in the former foster family, and

(ii) Whether the service user in respect of whom there were such concerns
or evidence of adverse experience had any current needs arising from
those concerns or possible adverse experience.

3.4.10

The purpose of the Inquiry did not include making findings of fact as to whether
such historic concerns were in fact well-founded; in other words, the Inquiry was
not a forensic exercise to establish as a matter of fact the truth or correctness of
any matter which had been raised as a concern.
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Nature of the Foster Care Inquiry

3.4.11

It is by reference to that purpose that the adequacy and appropriateness of the
approach adopted must be examined. It also seems to me that the adequacy and
appropriateness of the approach adopted must be examined by reference to the
nature of the Inquiry. The purpose of the Inquiry being as set out above, it would
not be surprising if the nature of the Inquiry had been intended to be an internal
process to inform the HSE in relation to service provision (albeit with external
input).

3.4.12

However, that would not be consistent with the HSE’s expressed views. It is clear
that the HSE fully appreciated the complexities and sensitivities and possible
public interest concerns arising in the context of a case such as this. Ms. O
correctly recognised all of this, it appears, when she stated in the context of the
Desktop Review that “in all the circumstances I believe that it is necessary that it
is conducted independently”57 and the “task requires a high degree of objectivity
and independence to ensure credibility in the process”58.

3.4.13

Ms. O was absolutely correct to identify the need for independence and objectivity
in the context of this matter. That is so even if the Inquiry was intended to be an
internal inquiry although even on that point there was a recognition in paragraph
11 of the Terms of Reference that the Report may be published where it stated
“Decisions as to publication of the report of the Review Team are a matter for the
Commissioner”.

57
58

Letter from Ms. O to Mr. I of the 14th November, 2013
Ms. O’s File Note of the 4th March, 2014
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3.4.14

I propose to examine the approach adopted from two perspectives: firstly, whether
the structural approach was adequate and appropriate to achieve the purpose
identified above in a manner which satisfied the stated need for independence;
and secondly, whether the procedural approach to the Inquiry was adequate and
appropriate to do so.

Structural considerations

3.4.15

There are three broad limbs to the structural considerations: the structure of the
Inquiry Team, i.e. its membership; the structure of the Inquiry that was established
by the Terms of Reference i.e. the work that the Inquiry Team was actually asked
to do by the Terms of Reference themselves; and the work that the Resilience
Ireland members of the Inquiry Team were asked to do at the same time as the
Inquiry.

3.4.16

The structure of the Inquiry Team was as follows:

Mr. A, Resilience Ireland
Mr. B, Resilience Ireland
Mr. AB, Agency, Child Protection Expert
Ms. Z, HSE, Director of Nursing
Another Team Member, HSE, [Named] Disability Service
Ms. X (formerly), Project Manager, replaced by Ms .Y
A HSE Clerical Officer
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3.4.17

Thus, the Inquiry Team was made up of a Resilience Ireland employee (Mr. A),
Mr. B, who was engaged by Resilience Ireland for the project, Mr. AB, a
professional who was engaged through TTM and 4 HSE employees.

3.4.18

It seems to me that there were good procedural reasons to structure the Team
with HSE employees who were assigned to the Inquiry Team because they would
have an in depth and current working knowledge of HSE matters, such as, for
example, the location of files and to whom requests should be made.

3.4.19

However, in my view, this structure had the potential to and did in fact compromise
the perception of independence of the Inquiry Team. It meant that the Inquiry
Team could reasonably be seen as being too close to and linked in with the HSE.
This could have been dealt with by clear demarcation between the HSE
employees as HSE staff and them as members of the Inquiry Team while still
acknowledging that they were HSE employees. Unfortunately, this was not always
achieved. For example, there were occasions when letters were sent on behalf of
the Inquiry Team but were not stated to be from the Team. Ms. X sent letters on
behalf of the Inquiry Team but on HSE paper with no indication that the letter was
coming from her as administrator with the Inquiry Team rather than in her normal
HSE role. This may be entirely appropriate for a solely internal review process but
it is not adequate or appropriate in order to satisfy the need for the process to be
independent and to be seen to be independent. A further example of lines being
blurred is where a letter from Resilience Ireland dealing with negotiations for the
contract for the File Review was pp’d by a HSE clerical member of staff who was
a member of the Inquiry Team. This is unfortunate particularly given the high
praise that was paid to this individual’s diligence and vigour by Mr. A. Mr. A
instanced an occasion when the Inquiry Team were having difficulty
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communicating with a particular individual and this member of the Team took the
initiative and personally went to serve the relevant letter on this individual to ensure
that the work of the Inquiry Team could proceed. However, while signing the letter
was, I have no doubt, innocent, and I accept is often the practice in organisations
it underlines how the close working relationship can blur the lines to erode the
perception of independence. This individual in his comments and observations to
me made the point that this “practice” of pp’ing on behalf of senior staff by clerical
staff is relatively common in large organisations.

3.4.20

Mr. A was a member of the Team and in fact supervised its work and on occasion
took the lead. For example, he led the first meeting with the former foster mother
on the 15th May, 2014.

3.4.21

It has been suggested publicly and directly to me that Mr. .A’s membership of the
Inquiry Team was a fatal inadequacy and inappropriateness because (a) his
previous involvement with the Grace matter in 2009/2010 when it was raised by
Ms. D and Ms. E and the establishment of the Devine Inquiry meant that he was
not independent or could not be seen to be independent and (b) his long history
in the HSE and particularly in the relevant region gave rise to a conflict, a lack of
independence and a perceived lack of independence.

3.4.22

It is, of course, correct as a matter of fact to say that Mr. A had an extensive
involvement with the Grace matter in 2009/2010 and in the establishment of the
Devine Inquiry in 2009/2010 and indeed that he had a long history in the HSE. His
involvement in the matter is set out extensively in the section above dealing with
the Devine Inquiry. Mr. A also explained in detail his long and extensive history in
the health boards/HSE since 1974 to me at interview. Ms. D and Ms. E contended
to me at interview that in light of both of these features an Inquiry which included
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Mr. A was inadequate and inappropriate. However, they also added to this by
saying that Mr. A had an additional conflict: he had been involved in setting the
Terms of Reference for the Devine Inquiry; these had limited the focus of the
Inquiry to one service user, Grace; it was known or should have been known by
the HSE, including those setting the Terms of Reference, that there would have to
be a further inquiry into other service users; that Mr. A retired in 2010 and
subsequently got the contract for his company for work which should have been
done two years earlier but was not because of the scope of the Terms of Reference
which he had been partly responsible for putting in place. Ms. D and Ms. E also
contend that because the focus was placed on the care and service delivery issues
in respect of Grace the Devine Inquiry did not examine their complaints of, inter
alia, a cover up, and therefore Mr. A could not be seen as being independent.

3.4.23

The documents do not disclose any lack of independence in how Mr. A conducted
the Foster Care Inquiry. In fact, the documentation discloses that Mr. A acted with
independence of mind and in the interests of conducting the project in a careful
and diligent fashion. Whether the Inquiry was adequate and appropriate is a
separate matter to which I return below. There are two particular examples of this
independence of mind on the part of Mr. A in the documentation. The first of these
is when Mr. A unilaterally sought to ensure that Mr. Devine would not limit himself
to HSE policies and standards. Mr. A wrote “.....i am assuming conal that you are
not limited to hse policies ad if bad practice or failure to meet reasonable duty or
practice standard is a problem you will still address even if no actual policy exists
or is inadequate”(sic)”. The second such instance is when the Inquiry Team found
information of a different case of possible abuse and brought it to the attention of
the HSE.

Both of these instances seem to me to be inconsistent with a lack of

independence.
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3.4.24

Thus, there is no basis in the documentation to suggest that Mr. A acted in
anything other than an independent fashion.

3.4.25

It is also important, of course, that the Inquiry be seen to be independent and free
from any conflicts. I do not believe that it is necessary or, indeed open to me, to
conclude that Mr. A is particularly conflicted by the Terms of Reference for the
Devine Inquiry focusing on the Grace matter. I previously dealt with this in the
section dealing with the appropriateness and adequacy of the approach in the
Devine Inquiry. In order to conclude that this was a conflict or even a conflict that
would be perceived by an objective observer I would have to conclude that Mr. A
deliberately narrowed the focus of the Devine Inquiry to ensure that there would
be further work to be done which he/his company could then secure at a point in
the future. I do not believe that there is any basis to so conclude. As explained
above, there was an understandable reason why the Terms of Reference for the
Devine Inquiry were interpreted as being focused on Grace. It should also be
recalled, of course, that there were a number of people involved in the drafting of
the Terms of Reference for the Devine Inquiry and that the draft that was
eventually adopted emerged from a draft that had been prepared by Mr. G who
was entitled to have the final word on the draft Terms of Reference.

3.4.26

However, I do not believe that it was necessary for Mr. A to have this particular
conflict or for there to be a reasonable perception of same for me to conclude that
his involvement was vulnerable to a creation of a perception on the part of a
reasonable, objective person that the Inquiry lacked independence. As stated
above, the documentation shows that Mr. A acted independently.

However,

despite this, in the particular circumstances that pertained in this case of Mr. A’s
previous long history in the HSE and his previous involvement in this matter in
2009/2010 albeit in an advisory and supporting capacity meant that the Inquiry
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and the Inquiry Team established by Ms. O and the HSE were vulnerable to a
perception that they were not independent. It is important to emphasise that this
is not to suggest that former senior HSE officials, should never be engaged to
conduct investigations or inquiries on the grounds that there might be a perception
of a lack of independence simply by virtue of them having worked in the HSE.
Indeed, there may well be times when such a former official might be the most
appropriate individual to conduct the inquiry. This type of consideration was
touched upon by Mr. I in his response to my draft Report where he states “Clearly
if the HSE is selecting an individual company to undertake such work, there is
always a possibility of a perception that there is a lack of independence. The HSE
is always conscious of such a possibility, however, in making a determination the
HSE must seek to strike a balance between this concern on the one hand and the
capacity of the HSE to secure the necessary expertise, which is available and
willing to engage at reasonably short notice, in such a range of complex and
challenging issues”. Each case will depend on its own circumstances. The very
particular circumstances in this case are such as to give rise to a vulnerability to a
perception that the member of the Team was not independent. However, while in
those circumstances it may have been unwise of the HSE to appoint Mr. A, this
vulnerability in itself is not sufficient for me to conclude that the structural approach
was inadequate because there is no evidence in the documentation upon which I
could conclude that Mr. A acted anything other than independently and diligently.

3.4.27

This is not helped by the other structural consideration which is the actual tasks
that Resilience Ireland was asked to perform by the Terms of Reference and
separately during the course of the Inquiry.

3.4.28

Resilience Ireland was asked by the Terms of Reference to carry out an Inquiry
but also to advise and assist HSE management by preparing the “Management
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Plan for the Implementation of the Conal Devine Report” and the “Proposal for a
formal Human Resources Assessment of the care and service delivery deficits
identified in the Conal Devine Report”. Of course, Resilience Ireland was also
asked to assist in three other reports. It was also asked separately for various
pieces of advice and assistance from time to time during the course of the Inquiry.

3.4.29

For example, by email of the 17th September, 2014, Mr. I’s office wrote to Ms. X in
relation to a number of matters. One of these was litigation instituted on behalf of
Grace and a change of solicitor by the State Claims Agency and Mr.I’s desire to
have the Director General of the HSE fully briefed in this regard. The email states:
“You might query with [Mr. A] if some reference should be made in the draft update
report already prepared in this regard.” This email was in response to an email from
[Ms. X ]to [Ms. AD] by which she sent a “briefing for the DOH.”

3.4.30

At one stage, the Resilience Ireland members of the Inquiry Team were being
involved in a review of the management structures in the relevant Disabilities
Department.

(i)

By email of the 6th August, 2014 from Ms. X to Ms. V, which was copied to
Mr. B, Ms. X referred to a proposed review and said:

“In the context of national disability policy and service arrangements in the
South East, the HSE proposes to review the organisational and related
management structures and processes in Disability Services in [named
county].”
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(ii)

This was forwarded to Mr. W by Ms. V on the 6th August, 2014 and Mr. AE
then emailed Mr. A at 8.38 on the 7th August, 2014 (copying Mr. B, Ms. O
and Ms. X in which he welcomed a review of Disability Services in [named
location] but indicated that he was not aware of a proposal to do so and
said:

“I was of the opinion that the next step was to scope out a project plan re
those clients referenced in the 2013 file review report”.

(iii)

Ms. X emailed Mr. W and Ms. O (copying Mr. A and Mr. B) at 8.51 referring
to two meetings, the one on the 17th July and another on the 6th August
and referred to a focus being on a requirement to review management
arrangements and structures generally in the disability services in [named
location]. She went on to say:

“We have arranged a further meeting with [ Ms. V ] to progress but clearly any
suggestion of a review of management arrangements or structures in any
service will require your imprimatur and direct participation.

I am attaching the content of the first draft ideas sent to [Ms. V] for her
comments and would propose to engage directly with both of you when we
have progressed to a more considered scoping document for any review
which will then be a matter for yourselves to approve or otherwise.”

(iv)

Mr. A replied to Mr. W’s email of 8.38 at 8.55 (copying Mr. B, Ms. O and
Ms. X) and explained the genesis of the proposal as being the meeting with
Ms. V of the previous day and said:
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“We arranged that [Mr. B] (sic) would phone you today to chat about this And
(sic) get your views.

The proposal would form part of the draft project plan for the file review project
for submission and discussion at end of August.”

3.4.31

Members of the Inquiry Team were also regular participants on teleconferences at
which matters other than the Inquiry were discussed.

3.4.32

There are also several examples given earlier in this report where members of the
Inquiry Team had to advise the HSE in relation to how to deal with employment
issues where staff members were perceived as not complying with instructions
given by their managers.

3.4.33

In my view, it was unwise of the HSE to incorporate the preparation of the
Management Plan and the Human Resources Proposal into the work of the Inquiry
Team at the same time as the conduct of the Inquiry. It was particularly unwise to
ask the Resilience Ireland members of the Inquiry Team to carry out other work in
the nature of management advice and assistance at the same time. Both of these
had the potential to make the Inquiry Team, and particularly the Resilience Ireland
members of that Team, seem too close to HSE management who, at a time when
they were conducting an inquiry which the HSE stated needed to be conducted
objectively and independently to ensure the credibility of the process, also had to
have regard to the corporate interests of the HSE. There is no evidence that those
or any members of the Team had regard to such interests to the detriment of the
Inquiry but putting them in that position was an inappropriate approach and gave
inadequate protection to the requirement for independence and objectivity.
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Procedural Considerations – Possible Inadequacies

3.4.34

This section deals with the manner in which Resilience Ireland went about the
tasks set for it by the Terms of Reference for the Inquiry.

3.4.35

As noted above, the Terms of Reference set out the task and the Inquiry Team
developed a contact protocol and set up systems in respect of how the tasks would
be undertaken. A review of the clinical files with which I was provided indicated
the approach that was adopted to the tasks. It assists to set out the approach
adopted by reference to the files and what they indicate in that regard.

3.4.36

I was provided with individual files in total in respect of service users. Each file
contains a summary report, records of contact with families of service users (by
telephone or in writing), interview records and copies of the file held by the HSE
and Disability Services. These HSE files generally included psychological and/or
psychiatric reports in respect of the service user. These were generally, to varying
degrees, out of date. Some of the files contain easy to read consent forms sent to
the family/carer of the service user. These appear to cover consent in respect of
interview and access to files.

3.4.37

In addition, there are Boarding Out Register records for most of the files and also
copies of contracts for the relevant respite period.

3.4.38

As stated above, each file contains a summary report. For many of the files the
summary report contains a summary of the Health Service Executive file in respect
of the individual and is relatively brief. There is an indication of the period of time
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spent with the former foster family.

The purpose of the summary report is

described as being “to assist the disability service in its ongoing care planning
process”.

3.4.39

For approximately one third of the files, the summary report is more
comprehensive and contains a summary of all files reviewed in respect of the
service user and refers to all relevant information held by the Clinical Team. This
one third includes the nine service users specifically referred to in more detail in
the Foster Care Inquiry Report. The level of information that was available appears
to be relevant to the length of the summary report.

3.4.40

There is a standard form completed in respect of each family interview and the
handwritten version of that form, along with a typed version, appears on the file.
There is also a short (generally one-page) form setting out the recommendation of
the Clinical Team post-interview. These recommendations were generally either
that no further action was required, that the service user themselves be
interviewed or that further files be accessed in respect of the service user, for
example, files held by community based disability services.

3.4.41

Eight files appeared to be missing interview record forms notwithstanding a
reference on the file to an interview having taken place and these were provided
by the HSE following a request.

3.4.42

The vast majority of the interviews with families were conducted by Mr. AB and
Ms. Z. Ms. Z is described as Project Clinical Lead and Mr. AB is variously
described as “agency staff”, “Resilience Ireland”, or “Child Protection Lead”. Ms. Z
in her comments and observations to me clarified that she had not been assigned
the role of Project Clinical Lead and had been invited to join the Team as a Team
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member. In a small number of cases, the Team decided against interviewing
some families. The Foster Care Inquiry Report notes, at page 44, that the decision
not to interview two families was made following initial telephone contact and that
it was “mutually agreed that no visit would be made as neither family felt that they
had any significant information to contribute to the enquiry and on that basis saw
no purpose in meeting for interview”. In a third case there was no family member
available to interview and discussions were had with the manager of the service
in which the service user resides. As with other areas of the Team’s work, I am
not examining individual cases but the overall approach taken and there is nothing
to suggest that the overall approach was inadequate in respect of the decision not
to interview certain families, which involves an exercise of judgment.

3.4.43

There is, within the contact protocol, a set agenda for a visit with a family and
standard questions to be put to family members of service users. The protocol also
provides for a written report to a standard structure to be completed following each
interview, referred to above.

3.4.44

The agreed Introductory Statement provides that families be informed that “A
review is being undertaken to clarify facts relating to the care received by all
service users who have been in receipt of care, including foster care, respite care,
and any other form of care from………….” and goes on to state that “We wish to
clarify if any concerns arise in respect of the care received and the knowledge of
and response to these concerns by any relevant party (Health Board and Service
Providers).” It further recommends telling families that “A concern has arisen in
relation to one placement and therefore the HSE has decided that contact will be
made with everybody who was in that placement”.
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3.4.45

The files do not include a record of what the families were specifically informed of
at the meetings. There was a series of questions that the team were to address in
the context of each interview and it must be presumed that this occurred.

3.4.46

The foregoing seems to me, at least on the information provided to me, to indicate
that the Team approached the tasks in line with the approach and protocols
developed by them in respect of contact with the families and the recording of
those as well as the preparation of summary reports in line with their stated
purpose.

3.4.47

Ms. D expressed a concern at interview that the Clinical Team had only
interviewed the families that had been interviewed by An Garda Síochána and that
this was due to the fact that the purpose of the interviews was only to establish
what the families had said to the Gardaí. Having considered the information
available to me, this concern is misplaced. It seems to me as a general principle
to be correct and proper that the Inquiry Team in the context of an ongoing Garda
investigation would hold off contacting a family, at the request of the Gardaí, until
after the Gardaí had contacted them. I am not aware of the families to whom An
Garda Síochána spoke. However, the files and information available to me do not
support the concern that the purpose of interviewing a family was to learn what
they had told the Gardaí. Resilience Ireland, in their comments and observations
on my draft Report confirmed that “every family known to the Inquiry Team was
contacted regardless of their engagement with An Garda Siochána”. Ms. D
contended in her comments and observations on my draft Report that I have
oversimplified her concern in this regard. She referred to two families with whom
she has had contact who were not interviewed by the Clinical Contact Team. She
raised concerns as to this. In doing so, she very fairly indicated that she had no
access to the Foster Care Inquiry Report or to the detail as to who was interviewed.
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In respect of one of the families Ms. D noted at interview and in her comments that
it may have been the case that this was one of the families who were contacted
after the March 2015 Report issued and were dealt with in the context of the
Addendum Report. In fact, from the documentation provided to me this seems to
be the case. In relation to the second family mentioned by Ms. D as having not
been interviewed it appears that the record shows that they were contacted by the
Team and that a decision not to interview them was made on the basis that it would
not, in the view of the professional involved, have added to the information already
held. The documentation indicates that there was extensive contacts and
cooperation between the Inquiry Team and An Garda Síochána.

3.4.48

It is clear from the files that information was gathered by the Team from families
of service users. An issue arose as to whether information should also have been
gathered from other sources, specifically from the agencies working with the
relevant service users, and as to whether this should have been achieved by direct
involvement with those agencies. There were also concerns expressed in relation
to non-interaction with service providers in relation to the assessment of whether
to interview a service user.

3.4.49

It does seem clear that agencies who are familiar with service users would be a
valuable source of information upon which the Inquiry Team could base their
decisions and, in those circumstances, a consultative and collaborative approach
would benefit the Inquiry. However, in relation to this point, it is clear that requests
were made to access files from other agencies in a number of cases where the
Team formed a view that this step should be taken. It must be presumed that if
service providers had any significant information which would be of assistance to
the Inquiry it would be on those files. In those circumstances, while the Inquiry
could well have benefitted from direct contact with the service providers, provided
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they sought and received the relevant files from the service providers, it could not
be said that this in itself renders the approach adopted inadequate.

3.4.50

Another concern related to the non-interview of service users who may have been
in a position to provide relevant information.

3.4.51

As set out on page 44 of the Foster Care Inquiry Report, a total of three service
users were interviewed and four others were present during the interviews with
their families. The report notes that “a decision was taken to interview a sample of
service users who were primarily identified as having the capacity and cognitive
ability to communicate with the team”. I take this to mean whether the service user
had the capability to participate. This was six service users in number and the
Report notes that “in so far as possible, an assessment was carried out as to any
potentially adverse impacts on the service users of their being interviewed
regarding their experiences”. As a result of that process three of the service users
were ultimately interviewed.

3.4.52

The Report records that a full assessment of the service user’s circumstances was
to be undertaken in terms of the decision to interview service users directly. The
Foster Care Inquiry Report sets out that “direct contact with service users identified
for interview was based on agreement with their next of kin, their own informed
consent to be interviewed as well as consultation with relevant personnel”. The
factors taken into consideration are also set out and the primary focus is stated to
be the welfare of the service users and their families. This appears to me to be a
reasonable approach. I have considered whether it would be appropriate to carry
out my own assessment of the judgment exercised by the Team and I am of the
view that it would not be, particularly in the absence of me consulting with all “next
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of kin” and “relevant personnel” and in the absence of me having the necessary
expertise.

3.4.53

However, the process by which this assessment occurred in each case is not
entirely clear from the clinical files. The result is recorded on most of the relevant
files but there is no separate, comprehensive record of this assessment and its
result on each file. This would have been helpful given the importance of that
assessment and its implications in terms of service users’ direct participation, to
the extent possible, in the process underway.

3.4.54

It might be expected that the Foster Care Inquiry Report would set out in full the
results of the Team’s inquiries in respect of each service user – both in terms of
review of the files and the interviews with the families of service users.

3.4.55

In fact, there is no overall detailed analysis for each of the forty-seven cases in the
final Report. Nine cases are subject to some detailed analysis in that Report. The
summary report for each service user, provided to the HSE, does seem to perform
this function in the cases where that Report is more comprehensive. There is an
overall analysis of the nine cases (five children in care at the time of the placement
with the former foster family and the four cases identified in the Devine Report) set
out in the Foster Care Inquiry Report. A group referred to as “the Children in Care
Group” receive some specific attention in section 11 of the Report, and four service
users in respect of whom there were historical issues of concern are dealt with in
section 12 of the Report. A number of case specific recommendations are made
in respect of three service users on pages 68 – 70 of the report. These three cases
are also either in the Children in Care Group or the Cases of Historical Concern
category.
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3.4.56

Resilience Ireland stated in its comments and observations on my draft Report
that in providing its Foster Care Inquiry Report to the HSE, “in addition to the
Report itself summaries of information on file were separately provided to the HSE
on all cases regarded as being part of person’s clinical files and a recommendation
that they be subject to the normal protocols of the maintenance of clinical records.
Furthermore, in preparing its report, Resilience was conscious of its possible
publication and the responsibility to not include personal clinical information which
might serve to inappropriately identify individuals…”.

3.4.57

There is also, on page 50 of the Report, a table that sets out what are described
as ‘the Overall Quality of Care Outcomes Identified from Family/Next of Kin
Interviews”. This records the results of interviews with 33 families. The report notes
that “during the course of interviews, families were asked to outline their
experience and knowledge of Foster Family X as respite providers, as well as their
opinion on the home as a respite facility”.

3.4.58

It appears that this data reflects only the views and reports of family members/next
of kin interviewees and does not reflect concerns that may have emerged from the
files but that were not reported by the families in interview or where the family
chose not to be interviewed, for example. This is arguably a serious limitation as
the data presented arguably fails to capture the nature and range of concerns
across all sources.

Resilience Ireland confirmed, in their comments and

observations to me that the data presented in chapter 11 of the report “is solely
related to interview outcome and does not purport to represent the totality of the
analysis and findings of the report”.

3.4.59

The Addendum Report dated August 2015 dealt with a further 3 cases in respect
of which approval for contact had been awaited by An Garda Síochána. This
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Report also dealt with the provision of feedback to the families who had been
interviewed during the course of the Inquiry. The three cases do receive some
individual attention in the Addendum Report. That Report amends the data and
tables in the original Report to reflect the updated position. It also sets out the
process by which feedback was delivered to families and the fact that 17 families
received feedback via this process.

3.4.60

There are two issues related to the Foster Care Inquiry Report that possibly render
it inadequate. The first relates to a query in respect of the weight that was attributed
to certain information on file. The second relates to a query in respect of the
process by which decisions were made to categorise cases as being those of
concern and how they evolved into or ceased to be priority cases and why some
cases were treated in greater detail than others in the Report itself. By letters dated
11th March 2016 and 29th April 2016, I wrote to the solicitors for Resilience Ireland
raising a number of queries in respect of the clinical files of individual service
users. By letters dated 30th March 2016 and 12th May 2016 these queries were
responded to by Resilience Ireland.

3.4.61

In relation to the weight to be attached to certain information contained on a
service user’s file, I raised a number of queries. I did so to consider the treatment
of a number of specific cases by way of example in order to aid my understanding
of the process adopted by the Team and the decisions they made in relation to
matters to include in the Foster Care Inquiry Report.

3.4.62

Resilience Ireland, in their comments and observations to me, made the point that
I adopted an approach to the decision to interview or not interview service users’
whereby I was not examining individual cases but rather the approach taken.
However, here I took the view that I could only appraise the approach taken by
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utilising specific examples in the expectation that the approach would become
clear.

3.4.63

One of these was related to a finding in the Foster Care Inquiry Report that there
was no evidence on file to suggest that a particular service user had any adverse
experience while in the care of the former foster family. The clinical file for this
service user contained a note of a family member (now deceased) having
indicated a concern as to his presentation on return from the former foster family.
That concern being that he had changed since the summer at the former foster
home and was much quieter. It seemed to me, therefore, that it was not possible
to accurately conclude that there was “no evidence” that this service user had any
adverse experience while in the said foster placement. The reply to this query was
to the effect that the contemporaneous social work note did not attribute any
specific weight to the statement (at the time that it was made) but that the totality
of the file records at the time indicated concerns about the family member who
had indicated a concern to care appropriately for this service user and that the
Clinical Team took all of this into account in reaching their conclusion and did
“recommend that the Summary Report prepared by the Clinical Team be
specifically examined by the HSE with a view to informing a process to ensure that
all of his needs are understood and addressed”.

3.4.64

I accept that the attribution of weight in the context of the review of a file by a Team
that includes a child protection expert is a matter of judgment. Nonetheless, I am
concerned that this resulted in an indication in the Report of there being no
evidence on file to suggest that this service user had any adverse experience while
in the home of the former foster family.
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3.4.65

The second set of queries mainly related to process. I was interested to ascertain
the process by which cases were originally categorised as being those of concern
and how they evolved into or ceased to be priority cases. I was also interested to
know how the decision was made to address some cases in a more detailed way
in the Report itself.

3.4.66

I explored this by reference to categorisation in two cases by way of example.
These were both cases which I thought might have been included as cases of
concern or where concerns were indicated. Neither of these cases were in the
initial category of cases causing concern. Although a detailed response from
Resilience Ireland was received in both cases it remained unclear to me the basis
upon which these cases had not been categorised, even initially, as causing
concern. Neither of these cases received specific and separate attention in the
Inquiry Report.

3.4.67

I accept that there is an exercise of judgment in respect of what criteria are used
in designating cases as those indicating concern or as priority cases, or as
warranting inclusion in the Report, and that suitably qualified members of the
Team were involved in this exercise. However, it seems to me that the Report of
such an Inquiry should speak for itself. Although the Report states that “all
available information was collated and assessed by the team”, it is not clear from
the Report what criteria this judgment call was based on. Resilience Ireland have
clarified to me that the assessment had regard to ‘Children First: National
Guidance for the Protection and Welfare of Children’ and “consideration as to
whether reasonable grounds existed that any category of suspected abuse of a
child applied”. In my view, the Report should have clearly stated that. In the
absence of the basis of these decisions and judgments being stated in the Report
there is a lack of clarity about the exercise and the processes in question and in
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my opinion that is a specific inadequacy in the Report, though not necessarily in
the approach adopted.

3.5

PUBLICATION

3.5.1

I have considered the question of publication of the Foster Care Inquiry Report in
the publication section of the Devine Inquiry Chapter.

___________________________________________
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4. RECOMMENDATIONS

4.1

Paragraph A of the Terms of Reference for this Review asks that I make
recommendations, arising from this Review, as to what further measures, if any, are
warranted in order to address public concerns. As stated above, the Minister wrote to
me on the 18th February, 2016 to inform me that “… the Government has also decided
that the Terms of Reference for the Commission of Investigation should be informed
by the review into related matters which you are undertaking at present…” and that “it
is important that [my] review identify matters which would assist in framing the Terms
of Reference for the Commission of Investigation …”.

4.2

I set out hereunder a number of recommendations arising from my Review. These are
in two general sections. The first section contains recommendations in relation to the
matters that were the express focus of this Review. It is incumbent on the relevant
bodies to consider the detail of this Report, if published or provided to them, to address
any matters which they should address. The recommendations contained in the
second section consist of areas/issues which I recommend the proposed Commission
of Investigation should be asked to investigate. It is important to emphasise that these
are not intended to be exhaustive. It is also important to emphasise unequivocally, as
I have done in Chapter 1, that in setting out areas or topics that I recommend should
be investigated I make no finding, express or implied, in relation to any of these matters
or as to any person who may have been involved.
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RECOMMENDATIONS ON FOOT OF THIS REVIEW



That the HSE amend its procurement policy and rules to expressly, properly and
adequately reflect the “long-accepted practice” referred to in section 2.2 above and to
expressly provide for details of the operation of that practice. It should be noted that
this may have been superseded, to some extent, by the establishment of a “Framework
Panel under 4 categories comprising 18 companies which allows the HSE to source
suitable qualified expertise when conducting inquiries, investigations and reviews in
relation to safety incidents and reviews of complaints”. It may also be superseded in
the future in the context of vulnerable adults by the putting place of a National
Independent Review Panel which the HSE has indicated it intends to do.



Save in exceptional circumstances, reviews or inquiries in relation to acts or omissions
of the HSE in a particular area or region, should not be conducted by a Team involving
any individual who has had a senior management role in the relevant HSE area or
region.



The HSE must be careful in asking an independent review or inquiry team to perform
any other services or provide any other advices for or to the HSE whilst carrying out
an Inquiry or Review in order to avoid the potential to undermine the independence or
perceived independence of the team.



There must be a clear determination of roles and demarcation of responsibilities where
HSE members of staff are assigned to provide administrative or clerical support for an
independent Review or Inquiry.
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Clear and transparent record keeping should be maintained in respect of decisions
and the reasons and basis for same to allow for the ready identification of the date
upon which a decision was made and the reasons and basis for same.



Terms of Reference must be drafted by the HSE to ensure, insofar as is possible, that
they are clear, precise and unambiguous.



The HSE should seek to put in place an arrangement or protocol with An Garda
Siochána within which engagement and exploration of An Garda Siochána’s view that
material should not be published in a particular matter can occur to facilitate the HSE
making an independent decision in respect of publication.



Where the HSE determines that significant learning can be achieved from particular
material or a report but that same should not be published due to, for example, data
protection issues or concerns in relation to an adverse impact on a criminal
investigation or criminal trial, the HSE should explore and strive to extract this learning
from the document to circulate it to relevant individuals or agencies in a manner which
does not unduly or improperly impact on the above concerns.

RECOMMENDATIONS IN RELATION TO THE COMMISSION OF INQUIRY

I recommend that the proposed Commission of Inquiry be asked to inquire into the following
areas:

300

The Establishment and Monitoring of the Foster Placement



The facts relating to how this foster placement came to be used as a respite foster
placement and later as a long term foster placement, including whether this placement
was approved and if not, why not.



The facts relating to whether this foster placement was monitored throughout the
period during which persons were placed there and, if so, the details of that monitoring.
If not, why not?



Any failings/omissions on the part of the Health Service Executive (hereafter ‘the HSE’)
(then South Eastern Health Board) in respect of the establishment and monitoring of
the foster placement.

Care and Decision-Making in respect of Grace



The facts relating to the care received by Grace during her time in the foster placement,
in particular whether and the extent to which Grace suffered any abuse within the
placement.



The facts surrounding decisions in relation to Grace that were made by the HSE from
the 17th July, 2009 to date including the motives for such decisions, the processes by
which those decisions were made, and the merits of those decisions having regard to
the best interests of Grace.
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The knowledge of the various parties including, but not limited to, the South Eastern
Health Board and any relevant service provider agency, in or around 1989/1990 in
respect of concerns relating to the foster placement and the steps taken, if any, on foot
of such concerns including whether the SEHB considered ceasing the use of the
placement as a foster or respite placement and in particular whether the SEHB
considered moving Grace or any other service provider at that time and, if it did so
consider ceasing use of the placement or moving any service provider, the outcome of
those considerations and the rationale for same and any actions taken on foot thereof.



The facts relating to all decisions taken by the HSE and relevant professionals in
respect of Grace during the period of her time in the foster placement (in particular,
but not exclusively, those decisions made in 1995, 1996 and 2001 instanced below),
the decision-making processes leading to those decisions and the merits of any such
decisions, having regard to the best interests of Grace.

(i)

The facts surrounding the decision to refer Grace to a particular day service
provider in September 1995 and in particular why she was referred to that day
service;

(ii)

The facts in relation to the identification, the treatment and/or assessment
and/or investigation of any concerns that may have arisen or should have
arisen at that day service in 1995 or at any time thereafter.

(iii)

The facts surrounding the hearing of representations made by the male foster
carer by two professionals assigned by the HSE to hear and determine same
on 17th May 1996, including the recommendations of those two professionals
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which are not recorded. If no recommendations were made, the reasons for
that should be established.

(iv)

The steps taken to address questions that required to be clarified following that
meeting with the male foster carer on Friday, 17th May 1996.

(v)

The facts surrounding the decision taken in November 1996 that an alternative
placement should be sought for Grace and the reasons why this decision was
not implemented.

(vi)

Whether, as a matter of fact, the Department of Health intervened in 1996 in
response to representations from the male foster carer and, if so, the facts in
relation to same, including whether such intervention had any impact on any
decisions or decision-making process in respect of Grace. Whether, if the
Department of Health did not intervene, the making of representations by the
male foster carer had any impact on any decisions or decision-making process
in respect of Grace.

(vii)

The facts relating to the treatment and investigation by the HSE or any Health
Board of any allegations made in respect of the foster carers and
communicated to the HSE.

(viii)

The facts relating to the decision not to remove Grace from the foster
placement in 1996 including the date on which that decision was made and the
reasons for that decision
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(ix)

The facts leading to and relating to the decisions made at the Case Conference
on 24th October 1996, including the decision that Grace would not avail of a
residential placement and that a Wardship application for Grace would be
discussed with a named solicitor.

(x)

The facts surrounding the follow up of the recommendations of the case
conference on 24th October 1996.

(xi)

The facts surrounding the meeting convened in respect of Grace’s care on 22nd
February 2001 at which the Senior Social Worker is recorded as having said
that “previous allegations were dealt with and cannot now be resurrected as
grounds to justify any decisions made in relation to planning for [Grace’s] long
term care”, including the recommendations from that meeting and the steps
taken following that meeting to implement those recommendations.

(xii)

The facts underlying the decision made, in March 2001, that there would be a
gradual, planned phased move of Grace to a residential placement and as to
why that planned phased move did not take place.



The facts underlying the decision in late 2004/early 2005 to remove Grace from the
waiting list for a residential placement with the relevant service provider, including the
reasons for same and the merits of the decision having regard to the best interests of
Grace.



The facts underlying the decision not to make an application for Wardship in respect
of Grace in the period 1996 – 2009.
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The HSE’s interactions with Grace’s mother from her birth until the present day,
including the provision of relevant information to her in respect of her daughter’s care.
This should include the facts surrounding the processing of and response by the HSE
to Grace’s mother’s request for documentation under the Freedom of Information Act
and in particular the reasons why documents on foot of that request were not provided
to Grace’s mother for a period of 2 years.



The facts underlying the obtaining by the HSE of legal advice in respect of options to
protect Grace, the extent to which this advice was acted upon, and if not relied upon,
the reasons for the failure to act upon that advice for the period 1996 to present.



The facts underlying the decision to move Grace on the 24th July, 2009, the reasons
for it, its merits and the decision-making processes and the merits of the decision
having regard to the best interests of Grace.



The facts underlying the decision to move Grace on 17th July, 2009 in circumstances
where the move had been planned to occur on the 24th July, 2009, the reasons for it,
its merits having regard to the best interests of Grace and the decision-making
processes.



The legal basis upon which the HSE or the SEHB made decisions in respect of Grace’s
care and/or treatment from 1989 to the present.



The extent to which relevant information pertaining to Grace was shared among the
various professionals in contact with her for the period spanning Grace’s placement at
the foster placement and whether same was adequate and appropriate.
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The extent to which relevant information pertaining to Grace was shared among the
various professionals in contact with her for the period following Grace’s removal from
the foster placement to the present day and whether same was adequate and
appropriate.

Care and Decision Making in respect of Others



Investigate all matters referred to in the Protected Disclosures of the 20th November
2009, 26th November, 2009 and 1st March, 2010 in addition to the care and service
delivery issues relating to Grace insofar as they deal with the acts or omissions on the
part of the public bodies and their employees or publicly-funded voluntary agencies
and their employees.



The facts surrounding the care received by all persons placed at the said foster
placement, including whether any of them suffered abuse during the placement and, if
so, whether the HSE or the SEHB knew of same or ought to have known of same.



The facts surrounding any decisions made by the HSE or service providers in relation
to each and every service user’s use of the foster placement or respite placement



Whether the HSE should have known of another person’s continued use of this
placement between November, 2009 and April, 2010 and, if not, how it was that they
were not aware of it.



The facts in relation to all steps taken by the HSE in relation to that person’s continued
use of the placement.
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The details of all interactions between HSE staff members and the former foster mother
in relation to any service user, any person using the placement on a private
arrangement basis, the fact of allegations having been made or the HSE having
concerns about the placement, the establishment and existence of the Devine Inquiry
and the appropriateness of those interactions.



Any failures/omissions on the part of the HSE or any party in respect of the foster
placement of others.

Allegations of Cover Up



Whether there was any deliberate suppression or attempted suppression of
information during any of the period 1996-2016 with particular reference to the period
from July, 2009 to March, 2016 in relation to Grace’s case, including, but not limited
to, an alleged danger of deliberate destruction of files or alleged threats by the HSE to
the funding of the Agency whose staff made Protected Disclosures. This Review and
Report should not be taken as precluding a re-examination of any of the issues which
this Review has already examined. The Commission of Inquiry will have the benefit of,
inter alia, viva voce evidence and cross-examination.



Fully investigate all matters contained in complaints by two of the Protected Disclosers
to the Department of Health in 2014.
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Actions of the HSE in terms of investigating/protecting others



The facts relating to any difficulties in the functioning of the relevant social work
department, including any reasons underlying such difficulties; the facts relating to any
steps that were taken to address these difficulties, the question of whether any such
difficulties had any impact on the care and welfare of service users and, if they had
such impact, how that situation was permitted to arise.



The facts relating to the care received by all of those placed in the foster placement.

Protected Disclosures



The facts relating to the HSE’s treatment of the Protected Disclosures made in respect
of the foster placement and related issues, and any failings and/or omissions in relation
to the way in which they were treated.



The facts relating to the treatment by the HSE of those who made the Protected
Disclosures in respect of the foster placement and related issues.



The facts relating to the sharing of information by the HSE with any relevant individuals
or agencies with particular reference to Ms. D.

Conor Dignam SC
29th August 2016
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